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PENNSYLVANIA 

Justices^ Law Reporter 

AND ORRICIALi RBVIBW 

NORRISTOWN, PA. 

Published monthly and containing the latest dectoione afleet- 
ing the Jurisdiotion and practice of Juetlcee of the Peace, Magia- 
trates and Aldermen, as also those matters concerning which 
they may from time to time be consulted, together with the 
decisions of the several Courts of the State of Pennsylvania, 
affecting state, county, township and borontfi offlcials, la their 
olflcial capacity. 

Commonwealth v. Charles Mohrey, et al. 

SUMMARY CONVICTION — ^DISOBDBBLY CONDUCT — ^AI^LOWANGB OOP 
.4PP£AL NUNC PRO TUNC — ACTS OF MAY 2, 1901, P, U 

132— APRIL 22, 1905, p. L. 281— JUNE 25, 
1895, p. u 271. 

The part of the Act of May 2, 1901, P. L. 182. which gives 
an appeal from a summary conviction without special allowance 
by the Court, is unconstitutional. The remainder which is sepi^ 
rable, stands. 

A defendant who has been sentenced, but the record f^lls to 
disclose that he was convicted, should raise the question by 
certiorari and not by petition for allowance of an appeal, in which 
he must show that a fair and impartial trial has not been ac- 
corded him. 

No. 4. June Sessions, 1913. Qnarier Sessions of Carbon 
County. 

Kule to show cause why appeal nunc pro tunc should not be 
allowecL 

Opinion by Barber, P. J. 

OPINION. 
Defendants were convicted before a Justice of the Peace 
on April 24, 1913, of the offense of disorderly conduct under 
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Commonwealth ▼. Charles Mohrey, et al. 

tlie Act of May 2, 1901, P. L., 132, and same day, in accord- 
ance with terms of the proviso of the Act, without special al- 
lowance, took an appeal to the Court of Quarter Sessions of 
Carbon County. 

On June 9, 1913, defendants presented their petition to 
(he Court of Quarter Sessions setting forth the above appeal, 
Qiat they ''have been advised that it is necessary to have a 
special allowance from the Court to take the appeal," and 
praying the Court to allow them, for the cause shown, to take 
an appeal, and file the same with the same force and effect as 
if an appeal had been taken within five days from the impo- 
sition of fine and costs, as provided by the Act of April 17, 
1876, P. L., 29 ; whereupon a rule was granted to show cause 
why an appeal should not be allowed nunc pro tunc. 

The time limit fixed by the Act of 1876, having expired 
long before the petition was presented, a serious question 
arises as to the power of the Court to extend the statutory 
period, for the reason that petitioners were misled by the pro- 
viso of the Act of 1901. This question, however, is not raised 
by the answer to the rule, and need not now be decided. 

For cause, defendant alleges that the Act of May 2, 1901, 
P. L. 132, under which the proceedings were had, is unconsti- 
tutional and that the Justice imposed fines and costs upon your 
petitioners without finding them guilty of having committed 
any crime. 

In Commonwealth vs. Luckey, 31 Pa., Supr. Ct., 441, the 
Act of April 22, 1905, P. L., 284, is held to be unconstitutional 
because '*it violates Art. Y. Sec. 14 of the Constitution, inas- 
much as it deprives the Appellate Court from allowing or re- 
fusing an appeal in cases of summary conviction." 

Applying the principles of this case to the Act of 1901, 
there can be no question that the proviso giving an appeal 
without a special allowance is unconstitutional. The reason- 
ing in the case of Commonwealth vs. Lissen, 19 Dist. Rep. 918, 
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and Commonwealth vs. Doyle, 15 Dist. Rep., 687, fully sustains 
this conclusion. 

It is not necessary, however, to hold the entire Act to be 
unconstitutional. The Act defines the course of conduct that 
shall constitute the offense of disorderly conduct, and fixes 
the penalty. The Act of 1901, omitting a single line, not im- 
portant in this discussion, simply amends the Act of June 25, 
1895, P. L., 271, by adding the proviso relating to appeals. 
Omitting the proviso, we have still left the Act of 1895, in 
complete form and valid piece of legislation fully capable of 
enforcement and whose constitutionality is not questioned. 

''It is a familiar rule that a part of a statute may be un- 
constitutional and the remainder constitutional, and that that 
which is constitutional will stand unless its provisions are so 
connected and dependent on each other in subject-matter that 
it must be presumed the legislature would not have enacted 
one without the other. Where the parts are so separable that 
each can stand alone and it was evidently the legislative in- 
tent that the part held to be valid should be enforced, although 
the other part should fall, the part so sustained, should be de- 
clared operative (citing cases) . ' ' Comononwealth vs. Shaleen, 
Appellant, 30 Pa. Supt. Ct., 1 (14.) 

''A statute may be void only so far as its provisions are 
repugnant to the Constitution ; one provision may be void and 
this will not affect other provisions of the statute. If the part 
which is unconstitutional in its operation of, and readily sep- 
arable from that which is constitutional, so that the latter may 
stand by itself, as the reasonable and proper expression of the 
l^islative will, it may be sustained as such. The constitu- 
tional and unconstitutional provisions may even be contained 
in the same section of the law, yet be perfectly distinct and 
separable so that the former may stand, though the latter fall 
and the question is whether the several provisions are essential 
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and inseparably connected in substance." Rothermel vs. 
Meyerle, 136 Pa., 250 (265.) 

''But if, on the other hand, after cutting off the unconsti- 
tutional clause or section, there still remains an intelli|i:ent 
piece of legislation capable of enforcement in harmony, as far 
as it goes with the apparent legislative intent, it is the plain 
duty of the Court to permit such portions of the Act to stand." 
Wood vs. Philadelphia, 46 Pa., Sup. Ct, 573 (582). 

**If the record of the proceedings were before the Court 
upon certiorari, the failure of the Magistrate to set forth that 
defendants were found guilty of a particular offense for which 
a fine was imposed, might be good ground for quashing the 
proceedings ; but having asked for leave to appeal, the Court 
is confined to the petition and the reasons therein set forth, 
and cannot examine into the regularity of the record as upon 
certiorari." Thompson vs. Preston, 5 Pa., Sup. Ct, 154. 

An examination of the cases cited in brief of counsel for 
petitioner, holding that, in a summary conviction, a record is 
fatally defective, which shows that the defendant was sen- 
tenced, but does not show that he was convicted, will disclose 
tlie fact that this question was raised upon a certiorari and not 
appeal. 

If the appeal were allowed, and the case heard de novo, as 
upon a new trial, we should be confined to the evidence offered. 

''On an appeal from the judgment of a Magistrate in a 
summary conviction, the Court cannot go outside the petition 
and consider the regularity of the record as though brought 
up on certiorari. On appeal, proceedings are de novo — ^irreg- 
ularities of the record are not brought before the Court." 
(Com. vs. Simpson, 16 Dist. Rep. 416.) 

The complaint described the conduct on the part of de- 
fendants, which if sustained, by evidence, would indicate that 
the offense of disorderly conduct, as defined by the Act of 
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1901, had been committed. The simple question, then, aside 
from the constitutional question involved in the construction 
of the Act is^ did the defendants have an opportunity to fully 
and fairly present their case before the Magistrate f In the 
petition, to which we are confined, there is no complaint of 
anything done or omitted, to indicate oppression, corruption 
or disregard of law on the part of the Justice, except the fail- 
ure to record his finding before imposing the fine. The denial 
of having violated any law in this Commonwealth, or commit- 
ted any breach of the peace, is simply the plea of not guilty. 

''This is a very general and undefined averment and can- 
not in itself be regarded as showing a cause within the mean- 
ing of the statute. It is very much aki^ to the familiar rea- 
son so often urged for a new trial, that the verdict is against 
the weight of the evidence • • • In requiring cause to be 
shown, it was evidently intended to make the Result of the 
proceedings before the Magistrate final, except where there 
was some sufficient reason for carrying them further." Board 
of Health vs. Crest Farm Dairy Co., 3 Dist. Rep. 363. 

''Neither Art. V. Sec. 14, of the Constitution, nor the Act 
of 1876, which was passed to carry it into effect, contemplates 
that an appeal shall be allowed merely because the party de- 
siring it is dissatisfied with the result of the trial before the 
Magistrate, as is the case with most defeated litigants, and 
cheers himself with the hope of better success in the next en- 
counter." Thompson vs. Preston, 5 Pa., Sup. Ct., 154 (158). 

**lf the appeal be allowed, the Court must hear the evi- 
dence and determine the guilt or innocence of the defendants, 
but before allowing the appeal, it must be shown that a fair 
and impartial trial has not been had. The application for 
leave to appeal is necessarily addressed to the discretion of the 
Judge, who is asked to allow it, and no very definite rule can 
therefore be laid down. The most we can say is that it must 
be shown either that the applicant has some specific and well 
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grounded cause for complaint after the judgment rendered 
against him, or that there is a substantial dispute in fact or m 
law of such character and moment as to reasonably entitle him 
to have a decision upon it in the higher Court, to which he 
seeks to remove the case. This, moreover, must be something 
more than a mere general allegation." Board of Health vs. 
Crest Farm Dairy Co., (supra). 

"In determining whether or not it (appeal) shall be 
allowed, the Court may and should consider amongst other 
things, the fact, if it be a fact, that the applicant for the appeal 
has had an opportunity to fully and fairly present his case 
before the magistrate. • • • But the time to consider and 
determine whetlier there is such probable cause for the appeal 
as would justify the consumption of time of a re-trial of the 
case in Court, is before the appeal is allowed." Commonwealth 
vs. Levine, 36 Pa., Supt. Ct., 188 (193). 

''The object of the provision respecting allowance on aa 
appeal, was to prevent appeals except in cases where the party 
desiring the appeal should satisfy the Judge there was good 
ground to believe that the decision was unjust." Common- 
wealth vs. Sassaman, 2 Del., 334. 

For history of the form in which Art V. Sec. 14, of the 
Constitution was adopted, see opinion of Judge Pershing in 
McGuire vs. Shenandoah, 109 Pa., 613. 

And now, March 8, 1915, the rule granted June 9, 1913, 
is discharged at the cost of petitioners. 
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S. p. Henry v. Edward L. Weidenhamer, Landlord|, 
and L M. Phleeger, Constable, as Bailiff 

BBPLEVIN OP DISTRESS FOR RENT — ^BOND AND AFFIDAVIT OF VALUX 
— ^ACT OP APRIL 19, 1901, P. L. 88. 

Plaintiff in replevin must file an affidavit of valne and bond 
with the Prothonotary, before a writ may be issued. 

If bond and affidavit of value are filed on the same day the 
presumtlon, in absence of proof, is that the proceedings were in 
regular order. 

Repleyin lies for property illegally taken, no matter in whose 
hands the same may be. 

The tenant being the owner of the whole crop of wheat and 
the writ being for seven-eighths, the defendants cannot contend 
that the wheat levied upon was not subject to be replevied. 

No. 446 May Term 1915 and No. 570 May Term, 1915, Com- 
mon Pleas of Northumberland County. 

Replevin. 

Edwin Paul, Milton, for plaintiff. 

A. L. Swartz and Fred V. FoUmer, Milton, for defendants. 

Opinion by H. W. Cummings, P. J. 

OPINION. 

A Writ in Replevin was issued out of the Court of Com- 
mon Pleas of Northumberland County against the defend- 
ants upon the filing of a bond in the sum of Two Hundred 
($200.00) dollars. The plaintiff failed to file a bond or an 
afiSdavit of the value of the goods. 

The Act of April 19, 1901, Section 1, P. L. 88, provides? 
*'That before any writ of replevin shall issue out of any Court 
of this Commonwealth, the person applying for said writ 
shall execute and file with the Prothonotary of the said Court> 
a bond to the Commonwealth of Pennsylvania for the use ol 
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the parties interested, with security in doable the value of the 
goods sought to be replevied, conditioned that if the plain- 
tiff or plaintiffs failed to maintain their title to such goods or 
chattels, he or they shall pay the party thereunto entitled the 
value of said goods and chattels, and all legal costs." 

Section 8 of the same act provides: **The Prothonotary 
shall, in the first instance fix the amount of bail, and approve 
or reject the security offered; his action in either regard shaU 
be subject to revision by the Court. In order to determine 
the amount of bail the plaintiff shall make an affidavit of the 
value of the goods and chattels, which value shall be the cost to 
the defendant of replacing them, should the issue be decided 
in his favor." 

The plaintiff in this case failed to file the affidavit re- 
quired by the 8th section of the. Act of Assembly above re- 
ferred to. 

in the case of Ammerman et al., vs. Stone, Luzerne 
County, the Court sa3rs : 

''Bearing in mind the familiar rule that a statute is to be 
construed according to the legislative intent as gathered from 
the instrument as a whole, we are of the opinion that the pro- 
vision for making of an affidavit of value of the goods sought 
to be replevied should be read in connection with that requir- 
ing a bond to be executed and filed before any writ shall issue. 
Both the affidavit and the bond are required to be made by or 
on behalf of the plaintiff, and both may be of material ben- 
efit to the defendant. The affidavit is to be made ''in order 
to determine the amount" of the bond. It is not readily 
conceivable how it could serve that purpose unless made at or 
before- the time of execution of the bond. The two provisions, 
so taken together, are clearly of a negative import and man- 
datory in their nature. 

The intention of the legislature evidently was to prohibit 
the issue of a writ of replevin without the execution and filing 
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by the plaintiffs^ as a condition precedent, of a bond based 
upon an affidavit. If this view be correct, the making of the 
affidavit is a statutory pre-requisite to the power of the Pro- 
thonotary to issue the writ." 

. No affidavit of value having been made before the writ 
went out, and filed with the Prothonotary, the writ so issued 
was without authority of law and should be quashed. 

And now, to-wit, May 3rd, 1915, the rule issued upon the 
plaintiff to show cause why the bond filed in this case should 
not be stricken off and the writ of replevin quashed, is hereby 
made absolute. 

The plaintiff, S. P. Henry, is hereby directed to pay the 
costs. 

An exception is noted and bill sealed for the plaintiff. 



Upon a new writ to No. 570, May Term, 1915, upon the 
same cause of action, a petition was presented and a rule is- 
sued to show cause why the bond filed should not be stricken 
off and the writ quashed, which rule was dismissed by Cum- 
mings, P. J., at the costs of Weidenhamer, one of the defend- 
ants. 

In passing upon the reasons for the rule the learned Judge 
held that in the' absence of proof that the bond had not been 
filed before the issuance of the writ, same being eo die, the 
presumption is that the proceedings were regular; that the 
condition to pay '* lawful money of Pennsylvania,"' was not a 
fatal defect in the bond ; and that the writ having issued for 
seven-eighths of the wheat crop levied upon, when tenant was 
by his lease owner of the whole crop, defendants could not 
<^ontend that the crop was not subject to replevin. 
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Sarah Katherine Foust v. James L. Foust 

WVOaCE — ^PIRST COUSINS — TWO OR MOKE ALLEGATIONS NOT 
INCOMPATIBLE. 

The allegations of desertion and incestuous marriage in one 
and the same libel in divorce are not incompatible. 

Where first cousins have married since the Act of June 24th, 
1901, the marriage is not only voidable but void and the Courts 
have power to decree a divorce. 

No. 52, February Term, 1915, Common Pleas of Centre County. 
Demurrer to Petition iii Divorce. 
Clement Dale, Esq., attorney for libeUant. 
Qettig, Bower & Zerby, attorneys for respondent. 
Opinion by Orvis, P. J. 

OPINION AND DECREE 

The plaintiff in her petition for a subpoena averred two 
grounds for her action, averring desertion by the respondent 
for a period exceeding six months prior to the date of the 
petition, and the fact that the marriage ceremony was had 
on the 26th day of December 1910 in violation of the provi- 
sions of the Act of June 24, 1901, in so far as the plaintiff 
and respondent were first cousins, their respective :>iothers 
being full sisters. 

The respondent has caused an appearance to be entered 
and on the 23rd day of February 1915, a plea to be filed, 
averring a misjoinder, on the ground that the causes alleged 
are incompatible. 

We do not see our way clear to sustain this plea. The 
two causes for divorce allecred in the plaintiff's libel are not 
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incompatible. It is true she avers a desertion or separation 
by her reputed husband; but that very desertion or separa- 
tion may be because the respondent has been advised that 
the marriage heretofore held by him to have been good or 
legal, was and is in fact not only voidable but absolutely 
void, and in the light of such knowledge their prior relation- 
ship illegal and immoral. It is in fact the plain legal as well 
as a moral duty of either side, after their knowledge of in- 
cestuous relationship, to have the Court set aside the mar- 
riage relationship, so that it may appear of record that tbey 
no longer claim to be husband and wife. It is to the credit 
of the parties to the record that they have separated and do 
not persist in their incestuous relation. 

Unfortunately, the respondent does not admit the re- 
lationship and we cannot assume the ex parte statements of 
the plaintiflp to be true, but if they are true, the marital re- 
lationship should be dissolved of record as soon as possible 
and, in our opinion, should not be delayed by legal quibble. 
The Superior Court has ruled in the case of McClain vs Mc- 
Clain that the marriage between first cousins is incestuous, 
and that either party is not only entitled to, but should have 
the marriage annulled in divorce proceedings. As we have 
stated before, the allegation of separation prior to the in- 
stitution of the proceedings is not only not incompatible 
with such a situation but is absolutely and morally the only 
course to pursue by the parties. We, therefore, feel com- 
pelled to over-rule the plea and direct the plaintiff to proceed 
to make her proof. 
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Charles H. Lucas v. Burdine Butler 

DEFECTIVE RETURN OF SERVICE OF SUMMONS — WANT OF PROOF ON 
RECORD — JURISDICTION OF TUE JUSTICE. 

Where the Justice's record falls to set forth the hour of 
hearing the proceedings will be reversed. 

Where a Justice fails to set forth that any evidence was of- 
fered or that any one was sworn, the proceedings will be re- 
versed. 

No. 189 May Term, 1915, Common Pleas of Centre County. 

Certiorari. 

Clement Dale, attorney for Chas. H. Lucas, plaintiff in 
error. 

J. J. Kintner, attorney for Burdine Butler, defendant in 
error. 

Opinion by Ellis L. Orvis, P. J. 

Exceptions filed to the Justii»e's record. 

Ist — ^Because the record does not show that anyone was 
sworn at the hearing before the Justice of the Peace. 

2nd — ^Because the record does not show that there was 
any evidence of any character offered or heard before the 
Justice. 

3rd — ^Because the record does not set out whether the 
claim is founded upon a contract, book account, or monthly 
rent. 

4th — ^Because the record does not set forth at what 
hour the hearing was held before the Justice, 

5th — ^Because the summons served upon Charles H. 
Lucas, the plaintiff in error, a copy of which is hereto attached 
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does not set forth that it is a true and attested copy. 
The paper purporting to be a copy of the summons is desig- 
nated merely as a copy without saying that it is a true and 
attested copy. 

6th — ^Because the sununons served upon Charles ILLneas 
sets forth his residence as being Mill Hall, which is in Clinton 
County, and the same being a long smnmons, the Justice has 
no jurisdiction to act in the case. 

CLEMENT DALE, Attorney for Charles H. Lucas. 

OPINION AND ORDER 

The exceptions to the record of the Justice of the Peace 
raise some serious questions ; to illustrate, that the defend- 
ant is a resident of Mill Hall, which is in the adjoining County 
of Clinton, although served with a long summons ; also tliat 
the return of the summons does not set forth that the copy 
served upon Lucas is a true and attested copy. These pos- 
sibly might be curable, although it is doubtful, but when we 
examine the record we find that it fails to show the hour at 
which the hearing was held, or upon what the claim is found- 
ed. It does not show that any witness was sworn or that 
any evidence indeed was offered. The Justice does not set 
forth in brief the evidence, much less in detail. It is there- 
fore clear that there is nothing on the record to sustain the 
judgment. In other words, the record is fatally defective, 
and as all these questions have been raised by the exceptions 
we must sustain the same. 

And now, to-wit, July 14, 1915, the exceptions to the 
record of the Justice of the Peace are hereby sustained and 
the judgment below is hereby reversed and set aside at the 
costs of the defendant in error and the plaintiff below. 
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Commonwealth v. J. Dock Keenard, B. F. Goch- 
nauer, Harry H. Gochnauer and C. C. Franciscus 

CRIMINAL LAW — QUASHING COUNT OP INDICTMENT — DISPUTB 
ABOUT DEER — TAKING OF SHOWS NO CRIMINAL INTENT — 
VERDICT DIRECTED BY THE COURT. 

When one count of an indictment charges larceny and a 
second receiving stolen property knowingly, the Court will not 
quash the latter count. 

When licensed hunters wound a buck deer and the same la 
subsequently shot at by another party and a dispute arises about 
the right of possession of the carcass, it is not larceny for the first 
party to take and carry away the deer under a claim of right. 
The court will direct a verdict of not guilty in such case. 

No. 5, January 1914, Quarter Sessions of Clinton County. 

Before Harry Alvin Hall, P. J., and Associates. 

Pro Commonwealth, Henry T. Hall, District Attorney. 

Pro Defendants, B. J. Myers, W. E. Shaffer and Kress & 
Geary. 

STATEMENT OP CASE. 

A party of licensed hunters from Lancaster County on 
the 17th of November, 1913, pursued a buck deer in the 
Township of West Keating, in Clinton County, and it was 
wounded by one of that party. The deer ran on some dis- 
tance and was shot at by one of a party from Fay- 
ette County. The first party came up and claimed the deer 
and after some parleying took it. Thereupon H. H. Slocum 
made information the following day, before S. C. Haffley, 
Esq., a Justice of the Peace in Benovo Borough, charging 
the parties named as defendants, with larceny of one buck 
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Commonwealth y. J. Dock Keenard, B. F. Oochnauer» Hany H. 
Gochnauer and C. C. Franciscus. 

valued at $50. Defendants were arrested and bail was given 
for appearance at the next sessions. The prosecutor also 
i^ave bail to appear and prosecute. 

April 21, 1914, true bill returned by grand jury. 

Motion of counsel for defendants to quash the second 
count in the indictment over-ruled and bill sealed. This 
count charged receiving of a stolen buck, knowing it to have 
been stolen. 

April 22, 1914, jury sworn and evidence of prosecutor 
heard. Whereupon, the Court directed a verdict for the 
defendants, for the reason that the evidence disclosed no 
felonious intent. Verdict of not guilty. 

RECORD COSTS 

Haffley, J. P $ 6.10 

Eyler, constable 15.05 

Witnesses on transcript 13.60 

SheriflF Cupper 1.25 

Clerk Bumberger 3.85 

Conunonwealth bills in Court 210.06 

Total $249.91 
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BniiiiMi Ohangv. 

Haying rounded out thirteen years of its existence, 
THE JUSTICES' LAW REPORTER is about to enter its 
fourteenth year under the management of Willis R. Bierly, 
Esq., the new owner. THE JUSTICES' LAW REPORTER 
has won the endorsement of Judges, Magistrates and Lawyers 
throughout the Commx>nwealth, and the retiring editor, be- 
lieving that the minor judiciary and the legal fraternity in 
general will give it their unwavering support, ventures to 
predict that Mr. Bierly, who is untiring and indefatigable in 
the field of law, will continue to uphold this journal amongst 
the indispensable legal periodicals of the times. 

The retiring editor, with a deep sense of gratitude, 
extends his heartfelt thanks to his many friends in the legal 
profession, as well as his brother editors, for their cordial 
support and many courtesies in the past, and would ask 
that the glad hand be extended to his successor. 

A. R. PLACE. 

Accepting the trust committed to him, as above indi- 
cated, it will be the aim of the undersigned to merit the 
approval of all patrons and the profession generally, as well 
as county and mimicipal officers, by maintaining the high 
standard set by the founder of THE JUSTICES' LAW 
REPORTER^ and to further develop his worthy ideals. 
Respectfully, 

WILLIS REED BIERLY. 
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Vending One's Own Uannfactnre. 

An ordinance of Philadelphia which prohibits a mann- 
facturer from vending his own articles is invalid and a 
salesman ea^onot be summarily convicted, says Judge Staak^B 
in Comth. v. Bauer, 43 C. C. 178. 

Increase of School District Debt 

At last we have an approach of legal lucidity upon the 
power of a municipality to increase its debt beyond the iron- 
clad limitation, if it be for necessary current expenditures 
or to meet a deficiency in the revenues, and it nuiy issue its 
debentures for a term of two years, payable out of current 
revenues. Such is the substance of an opinion by Cunning- 
ham, Assistant Attorney General, to the State School Depart- 
ment upon the words ** total amount of all indebtedness,'' 
used in Section 506, School Code of May 18, 1911, P. L. 309. 
(See C. C. Kpt., 43, p. 242, in re Swissvale Boro School Dist.) 
This doctrine of debentures is not new, having been applied 
and sustained by the highest courts in the West, even so far 
as to enable municipalities to erect their own water and 
light plants. 

Wearing Apparel Not Exempt From Ezecntion. 
In the case of Frarier v. Bond, 43 C. C. 240, Judge John- 
son, of Delaware County, decides that on an execution for 
less than $100, for wages for manual labor, wearing ap- 
parel is not exempt. As to other claims, however, the law 
remains the same as it was prior to the act of May 17, 1883, 
P. L. 34, which comes pretty near being special and class 
legislation under the rule laid down in the cases on attach- 
ment of wages for boarding, in all the cases except that of 
Meilniczek v. Neseruk, 19 D. B. 741, decided by Judge End'- 
lich, whose keen analytical mind cognized the real substan- 
tive goal of the law. (See Justices' Digest and Quide, p» 
217.) 
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When Is a Bridge Part of State mghway? 

The opinion of the Attorney Oeneral in the case of 
Eoute No. 172, in Wayne County (43 C. C. 114), is that if a 
bridge was a township bridge on May 31, 1911, the date of 
approval of the State Highway act, and the route was taken 
oyer by the State, it must be repaired by the State. 

SemoT&l of Pauper. 

Judge Terry, of Wyoming County, in a recent removal 
case under the act of April 6, 1905, P. L. 112 (Noxen Twp. 
Poor Dist. V. Central Poor Dist. of Luzerne County, 43 C. C. 
114) decides that a ''poor person" may become a pauper 
without personal application for relief, as defined by the 
Act of April 6, 1905, P. L. 112 ; and also that a counsel fee 
will be allowed to be paid by the party losing, following 
Davidson Twp. Overseers v. Overseers, 11 Supr. C, 215. 

Striking OflT Premature Summary Conviction. 

In the case of Comth. v. Egler, 43 C. C. 90, on certiorari 
to a Justice of the Peace, Judge Heck held that where a 
Justice refused to hear the defendant, and counsel objected, 
and the Justice then opened the cause and struck off the 
finding, offering to hear the defendant, it is the duty of the 
latter to take his day in court and present his defense. If 
he fails herein, he cannot, upon certiorari, have the convic- 
tion subsequently entered, reviewed. 

Sunday Base BalL 

That Sunday base ball playing is under the ban in some 
localities is evident. In a recent case Judge Heck held that 
though ball might be played in the name of charity it cannot 
be done lawfully on Sunday, because contrary to Section 4 
Of the Act of April 22, 1794. A warrant issued within the 
seventy-two hours after the offense is suflScient to hold the 
defendants, although not executed within the time. Playing 
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ball on Sunday, says Judge Heck, is not such a breach of the 
peace as to warrant arrest on view and without information 
and warrant. (See Comth. v. Egler, 43 C. C. 90, and Comth. 
V. Smith, 43 C- C. 93.) 

Impeachment of Setum of Service. 
Upon certiorari, Judge Broomall decides in the case of 
Brown v. Bershadsky, 43 C. C. 43, that where a summons is 
returned served *'by handing a true and attested copy to an 
adult member of his family," the return may be impeached 
by showing that the person to whom it was handed was a 
minor daughter. 

Wages Cannot Be Attached for Boarding. 

In the recent case in equity by the Pennsylvania Com- 
pany against Samuel B. Carr, an Alderman of Pittsburgh, 
all the various laws from May 8, 1876, down to and includ- 
ing the Act of May 1, 1913, P. L. 132, relating to attachment 
of wages for boarding, are swept off the statute book by 
Judge Brown, because he conceives that they violate Section 
7 of Art. 3 of the Constitution, prohibiting special legisla- 
tion as to collection of debts, etc. He views it as preferen- 
tial class legislation. There may be something in this point. 
But there are many class favorites that slip through the 
Constitution sieve, especially as to Pittsburgh and other 
cities. (See 43 County Ct. Rep., 282.) 

A Costly Error. 

The importance of a Justice of the Peace being posted 
on the distinction between larceny and trover or trespass is 
emphasized by a case reported specially in this number of 
The Justices^ Law Reporter. The meat of this dear deer 
case is that it cost Clinton County $249.91, because an in- 
formation for larceny was laid, when a summons or warrant 
in trover should have issued. Both parties to the dispute 
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were non-residents of Clinton County and the costs of liti- 
gation should have fallen upon the loser instead of the 
County. A Justice of the Peace who will buy and study the 
Justices' Digest and Quide and The Justices' Law Reporter, 
could not bring such a bill of costs upon the County, in any 
such case. 

Legal Blanks. 

Tour attention is invited to the list of legal blanks by 
the Legal Blank Publishing Company of Lansdale, Pa., 
which we can recommend as being accurate, the best quality 
of paper and terms as low as can be for quality. 

Fee Bills. 
The J. L. B. can still supply Justices' and Constables' 
fee bills, up to date. Those who pay arrears and 1 year 
in advance will receive the same by mail prepaid, promptly. 

Judges as Peace Officers. 

It is not universally known that our District Judges are 
virtute oflScii, peace officers. 

Recently Hon. R. H. Koch, of Schuylkill, was aroused 
from his bed at night by the disorderly conduct of a Rus- 
sian celebrator, whose acts disturbed sick persons in che 
neighborhood. The Judge took the disturber of the peace 
to City Hall in Pottsville, and committed him to prison for 
thirty days. 

A few years ago, Judge Staples, of Monroe County, 
whilst walking along the main street in Stroudsburg, saw an 
automobile illegally operated on the street, and he took the 
driver in hand and imposed the penalty of the law upon him. 

These cases illustrate the duty of Judges, Justices of the 
Peace and Aldemiien, when they have personal cognizance of 
violations of the law. They may arrest on view, in cases 
of breach of the peace, and, at the Common Law, could issue 
a warrant, on view, without information, and direct it to the 
constable or sheriff. 
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Lnmbermieii in Oertain Coxmtiefl. 

In the days of local laws, prior to the Constitution of 
1874, the Legislature passed laws to enable lumbermen in 
certain counties, to proceed to condemn a right of way over 
unimprbved lands, so as to have ingress and egress for their 
lumbering operations. The Act of 1871, P. L. 868, applied 
to Centre, Clinton, Clearfield and Elk Counties. The Act of 
1873, P. L. 488, ertended the former act to bark operations 
for tanneries, and added Cameron County to the list. 

Da Patro Bepatriated. 

The case of Da Patro, a native of the United States 
whose father was a naturalized citizen of this country when 
Da Patro was bom, has aroused the loyal citizens of the 
United States to the latent danger of recognizing the doc- 
trine of dual allegiance. Da Patro, who was in Italy when 
that country entered the general European war, was im^ 
pressed into the army. Our State Department requested 
his release and return, which has been granted, but with 
no concession that the Italian government will respect the 
rights of American citizens to be exempt from military ser- 
vice, and our submissive State Department humbly accepts 
the favor as of gi*ace and not of right. Meantime, Italian 
consuls and recruiting agencies are virtually inducing Ital- 
ians, both naturalized and unnaturalized, to return, under 
threats, and engage in the war, many of them leaving families 
for the local poor authorities to support. This un-American 
and unneutral action should be suppressed by our govern- 
ment in as far as possible. There are some aliens who could 
go back to Europe for the good of the State, but it is feared 
that these, as a rule, will remain, and only the desirable class 
will be forced to return and die in the trenches. 
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The Judges Like Jnstieei' Law Reporter 

We take the liberty to quote a few testimonials of Judges 
of the State, for the Justices' Law Reporter: 

'^ Magistrates will find the Justices' Law Reporter very 
beneficial." 

A. C. PANNING, 
Late P. J. Bradford County. 

''I know of no publication that would be of more use to 
the Justices of Pennsylvania and Aldermen." 

ISAAC JOHNSON, 
P. J., Delaware County. 

'' I am acquainted with the Justices' Law Reporter and 
recognize it as a valuable work, not only for the Justices, 
but for our lawyers ,and the Court, as well." 

THOMAS J. PRATHER, 

P. J., Crawford County. 

"I have sometimes referred a Magistrate to your publi- 
cation when he has inquired how he might become ac- 
quainted with current decisions." 

HENRY W. SCOTT, 
Late P. J., Northampton County. 

'1 have recommended the Justices' Law Reporter to our 
Justices, because I believe the light it gives them upon their 
duties and powers, and the up-to-date forms it furnishes, will 
cut oflf much work needlessly thrown upon the Court, saving 
costs as well as labor." 

FRANCIS J. KOOSER, 
Late P. J., Somerset, Pa. 
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*'The decisions in your Justices' Law Reporter are well 
selected and admirably reported. This work brings within 
easy reach of all Justices the current case law applicable to 
them, their practice and the questions within their juris- 
diction. It would seem to be indispensable to the Magis- 
trates of the Commonwealth, as well as the lawyers who 
practice before them, or who may be called upon to haye 
their judgments reviewed." 

H. M. McCLURE, 
Late P. J., 17th Dist., Union and Snyder Counties. 

"It should be in the hands of every Jujsrtice in this state 
and would prove of invaluable assistance to them.' ' 

H. 0. BECHTEL, 
P. J., Schuylkill County. 

'* Every attorney needs it. It occupies a field of its 
own and treats of subjects judicially, not readily found in 
other publications." 

ISAAC JOHNSON, 
P. J, Delaware County. 

"Should be in the hands of every Magistrate and Jus- 
tice of the Peace in the State, and if they would study it 
very carefully, I am sure it would be of great value to them 
in the discharge of their duties." 

J. M. WOODS, 
P. J., 20th Judicial District, MiflTlin and Huntingdon and 
Bedford Counties. 

"I find that the Justices' Law Reporter fills an import- 
ant place in a law library, not duplicated by any other pub- 
lication." 

THOMAS J. PRATHEB, 

P. J., Crawford County. 
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'^A necessity to the inferior Magistrate who wishes to 
perform the duties of his office intelligently • * • It is 
no less necessary for the attorney who would keep in touch 
with the opinions of the Courts of Common Pleas and Quar- 
ter Sessions in regard to matters which are rarely touched 
upcto by the higher Courts." 

HARRY ALVIN HALL, 
P. J., 25th District, Elk, Cameron and Clinton Counties. 

^'Instead of diminishing in value, these volumies, with 
care in use, will become more valuable each year to the prac- 
tice and will find a ready sale to his successor in office." 

JAMES W. SHDLL, 
Late P. J., 41st District, Perry and Juniata Counties. 

** These Reports cover a field too much neglected by the 
profession at large. The contests before Justices of the 
Peace, though involving small amounts, are large in number 
and the procedure often of a highly technical nature. * * 
The use of these Reports by the Magistrate and attorney 
should lead to better practice and result in fewer reversals 
on writs of certiorari." 

W. F. SADLER, 
P. J., Cumberland County. 

**A valuable addition to the practioner's library, ee^ec- 
laUy to the younger members of the profession. Every 
Justice of the Peace in the State should be a subscriber, not 
only for the assistance the decided cases would be, but be- 
cause of the valuable appendix, giving forms of procedure 
and docket entries." 

JOHN ORMEROD, 
Late P. J., Potter County 
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Constables and the Liquor Laws. 

From the inception of the liquor license business the law 
has cast upon the constable the unpleasant duty of watching 
the men engaged in selling intoxicating liquors and reporting 
any violations of the law w^hich they learn of in their baili- 
witjks to the Court of Quarter Sessions on the first Monday 
of each term. The law fixed constables' compensation for 
making these returns. The Act of April 23, 1909, P. L. 151, 
fixes the fee at $2.50 per day for making the general return. 

The Act of 1887, known as ''the Brooks Law,'' did not 
pretend to be a law fixing compensation of constables. The 
pretence of it in the title was to regulate and restrain the sale 
of intoxicating liquors. The real purpose of it was to monop- 
olize it. The efifect in ''saloon" counties, is to put the busi- 
ness under the control of breweries and wholesale dealers 
with a modemly developed political knack. Section twelve 
thrust new and specific duties upon constables and provided 
no compensation, archaically, perhaps with a fear, that they 
might perform the real duty and return violations of the law, 
if they were paid. 

In County of Lehigh v. Semmel, 124 Pa. 358, the Supreme 
Court reversed Judge Albright of Lehigh County, who had 
held that under Section 12 of the Act of May 13, 1887, P. L. 
112, a constable who made the monthly visitation required, 
was clearly entitled to his mileage, at 6 cents per mile^ under 
the clause of the fee bill which provides that the same fees 
shall be paid "for services not herein specially provided for, as 
for similar services." Counsel for the County virtually con- 
ceded this by his not answering it. Then he allowed $1.50 
per day for making a return to Court. 

The Supreme Court, in reversing the Court below, did not 
answer the argument of Judge Albright, but took the novel 
ground that because the act of 1887 fixed no compensation spe- 
cifically, the constable must perform this duty *^cum onere, 
gratuitously. The learned Judge came to this point by cog- 



Digitized by 



Google 



26 justices' law reporter 

nizing that the legislature intended to punish the constables 
because of ' 'general indifference and carelessness that had long 
existed in regard to making the required returns." 

Section 11 of the Act of 1887 was virtually a re-enact- 
ment of the preceding acts from 1856 down, including the Act 
of April 12/1875, P. L. 40, which repealed the "local option 
law." But the penalty of tlie Act of 1887, for wilfully or 
negligently making a false return to the Court, was not made 
perjury, as before, but suspension from office, indictment and, 
on conviction, to be fined not exceeding $500 and ** imprison- 
ment, either simple or solitary, not exceeding two years, both 
or either, in the discretion of the Court." 

For violation of Section 12, which compels the monthly vis- 
itations and if any violation of the law is learned of, to make 
written report forthwith to the Court of Quarter Sessions, 
with names of witnesses, the penalty is the same as above. 

The sanction is highly penal, the punishment in the alter- 
native being as severe as if he had committed a felony, viz : by 
solitary confinement. 

It will be noticed that the legislature of 1913, provided 
compensation for the monthly visitations to constables in 
townships, boroughs and cities of the third class. There does 
not appear to be any reason why constables in Philadelphia, 
Pittsburg and Scranton, were omitted. The duties are gen- 
eral, the compensation should be general. 

The compensation fixed is 25c for each place visited in his 
jurisdiction, and 6 cents for each mile actually traveled. A 
portion of the Act of 1887 is set out as a preamble, so that 
there could be no doubt that the legislature knew that there 
was no compensation fixed and intended thereby to fix it, 
which was in no sense an increase of any fees, salary or emolu- 
ments that had previously been by law established. 

Notwithstanding this plain legislative intent to pay for 
an onerous service imposed by law, in some localities, it is 
claimed that this law cannot apply to a constable elected be- 
fore its passage and some very shallow constitutional sticklers 
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maintain that the Act is unconstitutional, the step, constitu- 
tionally, between a judge and a constable being about as wide 
as the orbit of Jupiter. 

It will be noticed that nowhere are '*the police" men- 
tioned as the overlords of liquor peccadilloes. To the con- 
stables is committed that vigilance which may be 'Hhe price of 
liberty,'' although in Philadelphia, Pittsburg and Scranton, 
by a hiatus, it is priceless I 



Constables in Philadelphia. 

Quite a number of the Philadelphia arms of the Magis- 
tiates' Courts have appealed to the Justices' Law Reporter to 
answer why they are paid only 50 cents per year by the rich 
City and County of Philadelphia for their monthly visitations 
to the liquor selling places and their reports that they learn 
of no violations of the law. 

They are paid for such services under Section 2 of the Act 
of April 5, 1860, P. L. 671, which requires the Clerk of the 
Court of Quarter Sessions to collect from each licensee $1, for 
the constable of the ward in which the licensed place is situ- 
ate. Probably the reason why the constable gets only 50 
cents a year is that he is ''contented." 

In the foregoing article we deal with the subject of the 
duties of constables under the liquor laws, in a manner that 
will make them sit up and take notice. 



Magistrates in Philadelphia. 

At the next election, the people of Philadelphia will elect 
seventeen Magistrates, eleven of whom will be of the majority 
party, and six of whom of the minority. This is a provision 
of the Constitution. It is to be hoped that the people will 
choose up-to-date and honest men who will fortify themselves 
with a knowledge of their duties so that Philadelphia shall 
not be weighed down with the costs of ignorance and folly. 



Digitized by 



Google 



28 . justices' law reporter 

Bound Volnmes of JusticeB' Law Beporter. 

Because the bound volumes of the Justices' Law Reporter 
are becoming more valuable and but a few miore complete sets 
are on hand, all sets hereafter will be sold at $2 per volume. 
At the present rate of demand to complete libraries, we will 
soon be required to buy numbers to complete sets. 



Parol Partition. 

In the -case of Luflfy v. Jones, 63 Pittsburg Legal Jour- 
nal, P. 494, Ju<^e Shaf er. President Judge, decided that where 
the parties are all sui juris, and make parol partition of lands 
no further partition can be made. He also decides that ''no 
deeds are therefore necessary to perfect it, although it would 
seem advisable and to the interest of all the parties that such 
deeds should be made." 



A Staunch Judge 
Judge Maxwell, of Bradford County, has laid down a 
model penalty for intoxicated operators of automobiles. It 
is thirty days in jail and $150 fine. He promises this sane 
tion of the law to every auto sportsman convicted before him, 
of operating a machine when intoxicated. 



When Is a Twice Wed Man Not a Bigamirt? 

The Court of Quarter Sessions of Juniata County re- 
cently disposed of a case where the charge was bigamy by ac- 
quitting the twice married man of bigamy, but sentencing him 
to pay his first and divorced wife twenty dollars a month for 
her support and that of his child, and requiring bond for its 
performance. The defendant Homing had obtained a di- 
vorce in Colorado and re-married on the strength of it. The 
divorce was held to be void. 
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City of Reading v. Delia Yeager, 
Wife of Hiram P. Yeager 

APPEAL PROM CONVICTION UNDER ORDINANCE OP CITY — ^I^FAVB 
AND SECURITY FOR COSTS AND PINE — ^PORCH AND VERANDA 
DEFINED — COMMON USAGE OP WORDS IN A COMMTJN- 
ITY OVERRULES TECHNICAL DEFINITION — WRIGHTS 
OP ADJACENT OWNER TO COMPLAIN OP OB- 
STRUCTION NOT INVOLVED IN SUIT 
FOR PENALTY. 

1. In defining the meaning of words used in a city ordi- 
nance, the common use and acceptation in the community must 
be taken as controlling, rather than the technical meaning as 
laid down by architects and dictionaries. 

2. The word "porch," as understood in the community, 
when used in an ordinance relating to encroachment upon the 
street is not confined to the entrance to a house. 

3. In construing the penal provision of an ordinance, the 
Court does not undertake to adjudicate the rights of a complain- 
ing owner of adjacent property, which he may enforce in a proper 
form of remedy and the appropriate Jurisdiction. 

No. 32, November Term, Common Pleas of Berks County. 

W. M. Bertolet, Charles H. Tyson and Isaac Hiester for 
plaintiff. 

C. H. Ruhl for defendant. 

Appeal from Alderman, by leave of Court. 

G. A. Bndlich, P. J. 

STATEMENT OF CASE 

The transcript from Alderman Stout's office shovtrs that 
plaintiff v^as by resolution of the City Council, and on secur- 
ity for costs, authorized to bring suit for a penalty in the 
name of the City of Reading, under an ordinance adopted 
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Cit7 of Reading y. Delia Teager, Wife of Hiram P. Teager 

October 7, 1865 (Digest, page 367), which prohibits setting 
up or resetting any *' porch, cellar door or step on a street 
sixty feet wide, beyond the distance of six feet/' 

Upon hearing the proofs, etc., the Alderman convicted 
defendant and imposed the penalty of five dollars and costs 
and further ordered the '* obstruction" to be ** removed be- 
tween now and Saturday, October 24th, 1914, at midnight." 
This "conviction" was dated October 21, 1914. 

The petition for allowance of an appeal to the Common 
Pleas averred that the porch in question was only extended 
5 feet and 2 inches upon Franklin street and was expressly 
allowed by the ordinance. 

The appeal w&s allowed on condition of payment of costs 
and giving recognizance in the sum of $100 to pay judg- 
ment and costs accruing, if the Alderman's judgment be 
sustained. 



EXCERPTS PROM OPINION OP ENDLICH, P. J. 

Quoting the material parts of the ordinance as follows: 

"If any person • • • shall hereafter make and set 
up • • • any porch, cellar door, or step, which shall 
extend • • • in any street 60 feet wide, beyond the 
distance of six feet into such street • • • and if any 
person • • • shall hereafter make and set up • • • 
any bulk, jut window or incumbrance whatsoever beyond the 
distance of two feet from the building line, whereby the 
passage of any street shall be obstructed, every person of- 
fending and being legally convicted thereof before the 
Mayor or any Alderman • • • shall • • • forfeit 
and pay the sum of $5, and shall forthwith remove, or cause 
the nuisance to be removed.'' 
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The Judge continues: 

** According to the technical meaning of the term 
* porch' as used by architects, it is 'a covered entrance or 
open vestibule in connection with a doorway/ But common 
usage and understanding in this community and vicinity 
apply the term to structures of the kind above described as 
erected by the defendant. There are a great many of them 
throughout the residential portions to which this locality 
belongs, of the City of Beading, some of miich greater size 
and more substantial construction, their erection having 
started or their number having greatly increased during 
the past eight or ten years. Apparently their erection and 
maintenance have never been objected to or questioned by 
the municipal authorities as offending against the ordinance 
of 1865. 

''The question in this case is not whether the structure 
attached to the front of the defendant's house constitutes 
an encroachment upon the highway, involving liability on 
the one side and right of redress on the other, under the law 
of this State, but whether it is such as comes within the pro- 
hibition, penalty and provision for removal enacted by 
the particular city ordinance under which this proceeding 
has been instituted. Under the principle, 'expressio unii^ 
est exclusio cUterius/ • • • • the specific provision 
as to porches, cellar doors and steps forbids the inclusion 
of any of these (not exceeding the prescribed dimensions) 
under the general term 'incumbrance • • • whereby 
the passage of any street shall be obstructed.' Indeed, it 
must be conceded on all hands that defendant's structure 
cannot be considered as violative of the ordinance if it is a 
'porch' within the meaning of that term employed by the 
same. The contention that it is not is based (a) upon testi- 
mony that technically, in the language of architects, a porch 
is a covered entrance or open vestibule in connection with 
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a doorway,' which this structure is not, since it has neither 
a roof nor any connection with the entrance to the house, 
(b) upon the primary meaning of the word 'porch' as given 
by lexicographers, substantially in accord with the defini- 
tion just indicated, and (c) upon the association in the or- 
dinance of the word * porch' with 'cellar door or step,' the 
former importing entrance to a basenbent and the other 
movement from one level to another, and all together, be- 
cause of their collocation, claimed to have reference to entrance 
and exit to and from the building from and into the street, 
to evince an understanding of the termi * porch' as something 
connected with or serving the purposes of such entrance and 
exit, and therefore to fall within the above definition and 
exclude the structure here in question. 

**The ordinance of 1865 does not deal with matters of 
architecture; nor has the term 'porch' acquired any peculiar 
meaning at common law, in legislation, or through judicial 
pronouncement. Its technical meaning, therefore, accord- 
ing to its use by architects, is of little significance. The 
meaning to be given to it is that which is its ordinary sense 
according to the common and every-day understanding of it 
— a principle of interpretation too familiar and settled in 
our laws to justify a citation of the authorities. 

**In the ascertainment of the ordinary sense of a term, 
the definitions of it by lexicographers are entitled to weight 
as is illustrated by the decisions in Leonard v. Comth, 112 
Pa. 607, 624-5, and Comth. v. Rufnal, 185 Pa. 376, 378-9 and 
many other cases, though by no nueans decisive, since always 
regard must be had for the circumstances surrounding its 
use. (Pa. R. R. Co. v. Price, 256, 267.) 

"After all, it is 'the sense of the community of the 
terms made use of that is to be explained. (See Packard v. 
Richardson, 17 Mass., 121, 143.) And it would seem that 
the 'community' to be considered where an enactment of 
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limited application ia to be interpreted, is that commtmity 
to which it is addressed and within and npon which it is 
intended to operate. 

"It can hardly be true that the primiary sense of a word 
in our language, most broadly looked at, is controlling of 
its meaning in a local enactment, especially of a penal char- 
acter, where, in the locality for which it is designed, a dif- 
ferent sense is generally attached to that word. 

'*Now, it is noteworthy that while both the Standard 
and the Century dictionaries, among those cited by plain- 
tiff, give as the primary signification of the word 'porch' 
substantially the definition above stated, involving the idea 
of a covered entrance to a building, both also give its mean- 
ing as 'a veranda,' enough, without going farther, to show 
a use of the term, sufficiently widespread in this country 
to be recognized, which negatives its restriction to what 
plaintiff contends is its only legitimate acceptance, that of 
serving as an entrance ; for this is not part of any definition 
of 'veranda.' 

"In the more circumscribed community to which the 
ordinance of 1865 applies, i. e., in the City of Beading, on 
the other hand, the uncontradicted and indisputable testi- 
mony is that the word is generally used and understood 
as including just such structures as that with which we are 
here concerned. To all of this must be added a conceded 
fact that, although precisely such structures have been put up 
and maintained in great numbers throughout the city, there 
seems at no time before this to have been any attempt to 
invoke the ordinance against them. They have, heretofore, 
passed as 'porches' not only with the public, but, it would 
appear, equally with the authorities. It may be true enough 
that the beginning or the great increase in the number of 
these structures throughout the city has occurred within the 
past decade or so ; and it is the general rule that the Ian-* 
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(gusLge of an enactmlent is to be understood in the sense it 
imported when used. (Comth. v. R. R Co., 27 Pa., 339, 353.) 

"But there is nothing here to indicate that the common 
understanding in the com^nunity of the word 'porch' was 
any different in 1865, from what it has been during the past 
ten years and presently is. The natural and obvious infer- 
ence from the recent multiplication of these structures 
would seem to be that the need of them; has become more 
apparent and general of late, than before, with a growth of 
the city and the compact building up of its residential por- 
tions. Where, as here, the houses are largely comparatively 
sm'all, and built one against the other, flush up to the build- 
ing line, the necessity during the summer months, of some 
refuge in the cool of the evening from the heated interiors 
is manifest. Before these 'porches' came in vogue, people 
sat on the doorsteps, or on chairs or benches upon the pave- 
mient. The desire, for a little more ease and comfort, no 
doubt, coupled with the augmented ability to indulge it, led 
to the erection of the 'porches' and in them, agreeing as to 
what is commonly comprehended under the term 'porch,' 
neither property owners nor municipal authorities perceived 
any infraction of the city ordinance at the time when the 
occasion arose for considering that question, and when, if 
there was any doubt about it, it would have been the duty 
of the city officials to interpose. 

"In these circumstances there is not as much force as 
there otherwise might be in the argument front the associa- 
tion of the words 'porch, cellar door, or step.' Whatever 
suggestion as to the meaning of the first of these words 
might be derived from its joinder with the others, is over- 
come by the established common understanding and prac- 
tical interpretation of it. If a municipality can be estopped 
from enforcing an ordinance in a certain sense on the ground 
of its previous omission so to enforce it, this would seem to 
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be a case for applying suich estoppel. But it is unnecessary 
to consider whether there can be such a thing, a point about 
which there seems to be some contrarieity of authority. 
There is none about the proposition that a practical construc- 
tion by the generality of the public affected, acquiesced in 
by the authorities whose business and duty it is to admin- 
ister an enactment, and continuing for a long space of time 
without any apparent departure, settles its meaning, except 
where the latter is expressly, positively and unmistakably 
to the contrary/* 

'' * Optima est legis interpres cansuetudo/ It is upon 
this ground and not that of estoppel, that it ought to be 
deen^d too late for the plaintiff to contend for an interpre- 
tation of the ordinance of 1865 bringing defendant's struc- 
ture within its penalties. Nor, perhaps, is any such conten- 
tion on the part of the City of Beading implied in the insti- 
tution of this proceeding. • • • 

''Referring to what is said in Comth. v. Kembel, 30 Pa. 
Supr. G. 199, at page 205, by way of general limitation of 
permissible encroachments upon the public streets, counsel 
for plaintiff suggests that it is npt for the Court by loose 
construction of municipal ordinances to legalize the kind of 
structures here complained of; but that it is rather for the 
Council to extend these privileges if it sees fit to surrender 
any part of the highways for private use ; that if the Court 
declares these structures legal, the Council cannot abolish 
them; but that if the Court declares them illegal, the Coun- 
cil may legalize them and future similar ones under such 
restrictions as may be thought expedient. The answer is 
that we are not in this case called upon and do not under- 
take to adjudicate the legality or illegality of porches ex- 
tending into the highway, nor the question of the power 
of the City to require the removal of even such as do not 
offend against the ordinance of 18^, if they constitute a 
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substantial obstruction to the public use of the highway, nor 
that of the right of private parties by proper proceedings to 
prevent the erection or maintenance of such when injuri- 
ously affecting the enjoyment of their properties. * • ^ 

'' Judgment is directed to be entered in favor of de- 
fendant. 
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Commonwealth v. Dan Griffith 

AUTOMOBILE LAW — TIMINO OP SPEED — IMPROPER METHOD- 
SUMMARY CONVICTION. 

An officer who times the speed of an antomobile from one 
point only eannot accurately ascertain the speed so as to sustain 
a couTiction. 

No. 199, September Term, 1915, Quarter Sesdons of Dela- 
ware Coonty. 

William Taylor, Attorney for CommonwealtlL 

J.' J. Stetser, Attorney for defendant. 

Isaac Johnson, P. J. 

The petition for leave to appeal avers that petitioner 
was charged with violating the automobile act of July 7, 
1913, P. L. 672, that on the hearing defendant asked to give 
bail for an appeal under said act, which was refused, and 
a hearing, conviction and sentence followed. He averred 
that he did not violate the speed limit of the act and that 
''the method of timing him was highly improper and illegal 
by reason of its inaccuracy.'* 

The conviction was by Thomas H. Dennis, J. P., Tinicunt 

Upon hearing, the Justice of the Peace was reversed on 
the ground alleged in the petition for the allowance and the 
Court directed that the following judgment be entered: 

''September 23rd, 1915, Judgment for Defendant^ 
CJounty for Costs.'' 
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FORMS OP DOCKET ENTRIES 

Proceedings before an Alderman under Act uf June 8, 
1893, P. L. 399, April 23, 1903, P. L, 274, and May 11, 1911. 
P. L. 270, ; Act of April 13, 1867, P. L. 78, and June 15, 1911. 
P. L. 959. Power of Court to order pajrment of fees and 
costs. 



■Itk mt 
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Warrant BO 
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4 miles 84 
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8 miles 18 
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8 W ....... .80 

4 miles .84 
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Before me, the subscriber, one of the 
Aldermen in and for York County, person- 
ally came Eliza Smith, of the City of York, 
in said County, who upon her solemn oath, 
according to law, saith that on September 
6th, 1915, and during the last three years, 
at the City of York, in the County afore- 
said, a certain Jane Smith, deponent's 
minor daughter of the age of eighteen years, 
by reason of incorrigible, unmanageablei 
vicious and wayward conduct is beyond 
the control of her parent, this said depon- 
ent (insert any other overt acts), contrary 
to Section I of the Act of the General As- 
sembly approved the 8th day of June, A. 
D. 1893, and the supplements thereto, ap* 
proved the 11th day of May, A. D. 1911, 
P. L, 270. 

September 6, 1915, warrant issued to 

William Jones, Constable of Ward, 

City of York, Pa. Same day defendant ar- 
rested, brought before me by said William 
Jones, Constable. On default of bail is 
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committed to the York Society, etc., t^ 
await a hearing. September 10, 1915, 10 
o'clock A. M., on hearing had, the defend* 
ant was adjudged guilty and is committed 
to The Society to Protect Children and 
Aged Persons, as provided by Act of As* 
sembly approved the 8th day of June, A. 
D. 1893, and the supplements thereto. 

Same day prosecutor tent in $100 to 
prosecute, etc., at Juvenile Division of 
Quarter Sessions, 1915. 

Sworn and Subscribed to before nie 
this 6th day of September, 1915. 

WitnMses 
Mrs. Eliza Smith, Tork, Pa. 
Mrs. Mary Brown, York, Pa. 
Mary Sims, York, Pa. 



Ammmm. f 




Inoorrlflribillty and 
Wayward 
Conduct. 



Substance of testimony given by the 
witnesses, examined before me at hearing 
had September 10, 1915, upon which the 
said adjudication was founded. 

The defendant was adjudged guilty 
and committed to The Society to Pro- 
tect Children and Aged Persons, as pro- 
vided by Act of Assembly approved the 
8th day of June, 1893^ and the supple- 
ments thereto. 



Alderman. 



k. Fa. 



Sworn: Testified that she is the mother 
of Jane Smith, aged eighteen years. 
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That her daughter is now, and during 
the last three yearg has been, beyond her 
control; she stays out late at night, 
meets men of bad repute and visits places 
which are unfit for her to go to. She has 
always had a pleasant and comfortable 
home, and we have been trying to show 
her the error of her ways, but all to no 
avaiL 

In the hope of checking her evil ten« 
dencies, we would like to have her com* 
mitted to the proper home for incorrigi« 
bles, and are willing to have her placed is 
the care of The Society to Protect 

Children and Aged Persons, thinking it 
would be to her best interest if this were 
done. 



Mmrr BvowBf 



murr 

Tttrk, Fa. 

Assistant Superin- 
tendent of the 
Bociety to Protect 
Children and A^ed 
Persons 



Witness : Sworn and testified in substance 
that she has well known Jane Smith for 
about five years. (Evidence.) 

That in her opinion it would be to 
Jane's best interest if she were committed 
to The Society to Protect Children 

and Aged Persons. 

Sworn: Testified that she is Assistant 
Superintendent of The Society to 

Protect Children and Aged Persons. 

That upon. due inquiry and investiga- 
tion, she is of the opinion that it would be 
to the best interest of Jane Smith if she 
were committed to The Society to 

Protect Children and Aged Persons, and 
that said Society would be willing to re- 
ceive her. 
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Order of Cknixt Under Act May 11, 1911, P. L. 270 

And now, to wit : The commitment of Jane Smith, 

and the matters annexed thereto having been examined, it is 
hereby ordered that the defendant be detained by The 
Society to Protect Children and Aged Persons to 
whom she was committed by ; as provided 

by Act of Assembly, ajppi*oved the 8th day of June, 1893, 
and the supplements thereto, until discharged according to 
law. 

And the County of York is directed to pay the costs of 
these proceedings. 

By the Court, 



(Furnished by Alderman Jacob Stager, of York, Pa.) 
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AgrMment ai to Una Fnce. 

Shafer, P. J., Allegheny County, in the case of Fleming 
V. Comth. Trust Co., Com. 24 D. B. 763» decides that a com- 
mittee in lunacy is incompetent to bind the lunatic by an 
agreement concerning a line fence between the lunatic's 
land and another's, even though the Court might approve it, 
because the lunatic's rights as to realty can only be adjudi- 
cated in accordance with the statutes as to the real estate 
of lunatics. 



To Subscriban. 

September number commenced the fourteenth year of 
The Justices' Law Reporter, Some of our esteemed sub- 
scribers have paid in advance, an example which all might 
set as a mark of appreciation and a help to improvement. 
There are a few only in arrears. We urg^ upon the latter 
to pay arrears and one year in advance, so that we may not 
be compelled to ''delete" their names from our mailing 
list. Many new Justices will be elected next month. We 
hope to get them all as readers during the years 1915-16. 



An Advertising Medium. 

The Justices' Law Reporter has proved itself a good 
advertising medium for several reasons. It reaches the 
substantial citizens and leaders of thought in nearly eveiy 
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eommunity of the State. All the Judges, many lawyers. 
Magistrates, Aldermen and Justices of liie Peace, who are 
the leading citizens, read it and appreciate it. The clientele 
of this publication are men of means and affairs. 



Borougli CMBoers* 

There have been reported in liie thirteen volumes of 
The Justices* Law Beporter, specially, nearly all the cases 
decided by the Courts, upon the rights, duties and responsi- 
bilities of Burgesses, Borough Councils and local officials. 
It has been indeed an Official Bevi^ew, as its title implies. 
Every Borough in the State should have a set of these Re- 
j>orts in its library for the use of its officers. Price for 12 
volumes, $24. There are not many complete sets left 



Ddcksts of Juitioes. 

The last Legislature amended the law relating to the 
custody of dockets of Aldermen and Justices of the Peace, 
changing and disturbing the practice, without any provision 
for the issuance of process thereon. It is found on page 669 
of the Pamphlet Laws. Now when a docket is full or when 
a Justice or Alderman's term expires, his docket shall be 
delivered to the Prothonotary of the County for safe-keep- 
ing. Upon the election of a successor the tmfilled docket 
shall be delivered to the successor. The docket thus deliv- 
ered to the Prothonotary is made "a public record." Noth- 
ing further is provided as to what shall be done with it or 
upon it. The Justice or Alderman who fails to comply with 
this law is guilty of a misdemeanor and subject to a fine 
not exceeding one hundred dollars. 

This is one of those incomplete and ill-digested laws 
which passed through the Legislative Reference Bureau, 
and escaped the argus eyes of Attorney General Brown. 
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To tha Point 

Prom V. H. Lilly, Esq., J. P., McSherrystown, Pa^ Octo- 
ber 1,1915: 

"The Justices' Law Reporter I cannot do without. I con- 
sider it one of the most valuable of books for a Justice of 
the Peace/' 



Bhall All Women Vote? 

A constitutional amendment is before the people of 
Pennsylvania, which, if carried, will enfranchise women 
above the age of twenty-one years, whether or not they 
have the Jeffersonian requisites of *' intelligence and vir- 
tue.'' But so, also, are the men enfranchised. One silly 
question raised is: ''Do we want women to sit as jurors t" 
Well, why not? They sit everywhere else, if they 
please. They do not need to be made jurors, neces- 
' sarily, if they vote. There are many thousands of men 
who have voted for years, and yet, were never selected to 
sit as jurors. Women jurors are no novelty. Away back in 
the dawn of trial by jury, women juries in certain cases 
were wisely called. We, in our enlightened unwisdom, abol- 
ished that form of female jury I 

But this query has no relativity whatever to the main 
question. The amendment does not go the length we would 
go, to carry out the fundamental idea of a republic as laid 
down by Father Jefferson. We would enlarge in one direc- 
tion and curtail in others. First, no one should be priv- 
leged to vote but the intelligent and law-abiding. Second^ 
there should be no distinction of sex. Third, the age of 
competency should be eighteen instead of twenty-one, in 
order to adjust our Constitution to the early development 
of manhood and wonuanhood, and the independent employ- 
ments and engagements of the present age. Fourth, with 
every election to a representative office there should be a 
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condition of recall as qnickly as the elect becomes a traitor 
to his pledges and a disgrace to his constituents. Fifth, 
short terms and no re-elections. Sixth, total disfranchise- 
ments, beyond restoration, for those who are guilty of vio- 
lating any law of franchise or official duty. The proposed 
amendment is a '' little Tum Yum" step forward and should 
be adopted as such, but it is not enough. Perhaps, more 
may follow, later, if we adopt it; that is, if the intelligent 
and virtuous women of the Commonwealth tum out and 
vote themselves, their husbands and their sweethearts 1 
Perhaps I 



Jurisdiction of Appeal. 

It is with some trepidation that this point is offered 
with respect to the Beading "porch case," reported else- 
where, which, being an appeal from a summary conviction, 
was allowed to and adjudicated in the Court of Common 
Pleas of Berks County instead of the Quarter Sessions, as 
designated in the Act of April 17, 1876, P. L. 29. 

The well deserved eminence of the Judge who allowed 
the appeal and the counsel who argued it makes one pause 
to reflect whether it was a summary conviction or only a 
suit for a penalty, after all! Perhaps we might find it in 
**Cyc" or its deglutition ''Corpus Jitney"! 



Can a Jury Trial Be Had in Summary Proceedings? 

From the earliest epochs of the legal remedies down to 
the present, a "summary conviction" has been held to deny 
to a defendant the right of jury trial. An anomalous provi- 
sion in the automobile act of 1909, section 18, is the foU ow- 
ing proviso : 

'^Providedf That any person so accused may secure the 
right of trial by jury before the Court of Quarter Sessions 
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of the Peace in the county in which the offense is alleged 
to have been committed by depositing with the Magistrate 
to whom the complaint has been made, a sum equal in 
amount to the fine and costs which might be imposed or by 
entering security to pay the same, etc." 

Recently, Judge Koch, of Schuylkill County, sent back 
to the Justices from whence they came some appeals taken 
under that section to obtain a jury trial which the Consti- 
tution does not seem to authorize. 

Section 14 of Article V of the Constitution provides : 

'*In all cases of summary conviction in this Common- 
wealth, or of judgment in suit for a penalty before a Magis- 
trate, or Court not of record, either party may appeal to 
such Court of record as may be prescribed by law, upon 
allowance of the Appellate Court or Judge thereof upon 
cause shown." 

Thereupon the Act of April 17, 1876, P. L. 29, was passed 
providing that appeals from summary convictions shall be 
taken to and allowed by the Court of Quarter Sessions and 
appeals in suits for penalties in form, of debt, to the Court 
of Common Pleas. 

Under this act it was held by the Supreme Court, in 
Comth. V. McCann, 174 Pa. 19, that in the Quarter Sessions, 
the Court would hear the cause without a jury, and in 
Comth. V. Waldman, 140 Pa. 89, dispose of it like a Surety 
of the Peace case. This has been the practice both in Eng- 
land and Pennsylvania from, the earliest times down, as be- 
fore stated. 



Common Law Marriage. 

Notwithstanding the penal provisions in the marital 
laws of the various States, which apply only to persons of- 
ficiating at a marriage, when no license has been issued 
therefor, the right to marry, one another by contract, re- 
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mains tmscathed in Pennsylvania, where the Common Law 
is still in force. 

This was demonstrated by Hon. James L. Schaadt, re- 
cently, in the Criminal Coart at Allentown, when he secured 
acquittal, for a fair defendant, who was charged with falsely 
and fraudulently obtaining board on the representation that 
she was married by mutual consent at Atlantic City, the 
Common Law being also in force in New Jersey and a few 
other States. 

More Adjective Law. 

We have in a late decision in the case of Comth. v. 
Myton (7 Municipal Law Reporter, page 27) another illus- 
tration of "adjective law," as defined by the great Jeremy 
Bentham, who, in his work on Evidence had as little respect 
for judicial error as for the common lay sort of mistakes. 
In this case, the learned Judge who presided specially to 
hear the motion in arrest of judgment and for a new trial, 
after a jury had convicted defendant, in the Quarter Ses- 
sions of Dauphin County found it convenient to overturn the 
substantive law, by a twist of adjective law, and thus cut 
the net for the guilty auto speeder. The warnings were up 
and in the right place. The speeder paid no attention to 
them and substantively violated the law. How could he 
know whether the warnings were posted by the whole Bor- 
ough council, or by the legal arm — ^the constable t Li this 
case the constable had posted the notices, presumably with 
the authority of the Borough Council. But because he did it, 
the learned Judge found a way for the guilty to escape 
adjectively I 

A Unique Sentence. 

Li Luzerne county there are many unique curliques in 
legal affairs. The latest reported was a sentence by Judge 
Fuller of a common drunk to reside in West Pittston, a 
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temperance town, for one month. If Judges were not im- 
mune, West Pittston might claim exemplary damages for 
inflicting upon it the presence of an inebriate who was 
persona non grata, in Edwardsville, to use the language of di- 
plomacy. The Judge must have been following the unwrit- 
ten law of the late Alderman Donohue — nomen iUustrissi' 
wnumt 



Six Thousand Idlers. 

Under the 1915 school and labor act, the Philadelphia 
papers report that at least six thousand children who have 
heretofore had useful employment have been turned into 
idlers. 

Instead of learning to earn bread and competence they 
can now learn to be idlers and criminals: 

''For Satan finds some mischief still, for idle hands 
to do.'' 



Damages for a Belie of the Dark Ages. 

A suit for damages has been commenced in the Common 
Pleas of Berks County which will be watched with general 
and deep interest. Nicholas Weber sues Beading police de- 
tectives Edward Hallisy and Peter McGovem for $5,000 
damages because they subjected him to ''the third degree" 
in the police station, on a charge of stealing $830 from John 
Elein at a picnic. The prosecution was dismissed. 

"The third degree," whilst unknown to any law of a 
civilized state, is almost universally known to police and 
detectives, who, "vested with a little brief authority,*' 
imagine themselves to be Czars and subject accused free- 
men to tortures and outrages only exceeded in the early 
annals of Europe when the thumb screw, the pillory, the 
drawing and quartering device and other devilish mon- 
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strosities were practiced to extort confessions from sns- 
pects, many of whom were wholly innocent. Even duress is 
such compulsion as when a contract is obtained under it, 
the same will be held void, under our law. 

^^Peine forte et dure,** was one of the savage modes of 
compelling a prisoner charged with a felony, to plead to an 
indictment. It was a part of the barbarous Norman system 
in England, when many minor felonies were punishable 
with death. The words mean punishment strong and hard, 
similar to ''the third degree,'^ and the enlightened(t) col- 
lege sport of hazing. ** Peine** is equivalent to intense pain, 
in German. The mode of punishment, as stated by Ander- 
son in his Law Dictionary, was as follows: 

''The accused, nearly naked, was laid on his back, 
upon the ground, with arms and feet drawn apart, by cords, 
and with as great a weight of iron or stone placed on his 
chest as he could bear. The next day he had three morsels 
of bread and the next day three draughts of stagnant water 
nearest the prison ; and so on, on alternate days, till he died 
or answered/' 

The "third degree'' was not abolished in England 
until 1772. 

The United States Constitution provided in Art 
Vm that "cruel and unusual punishment" shall not be in- 
flicted. Art, IV preserved the security of all persons against 
^'unreasonable searches and seizures." A citizen cannot be 
compelled to produce his private books and papers to con- 
vict himself. (Boyd v. U. S., 116 U. S,, 616.) See also ex 
parte Jackson, 96 U. S. 727, as to letters. When statutes 
compel the production the condition is coupled with im- 
munity. (In re Chapman, 166 U. S. 661; I. G. G. v. Baird, 
194 U. S., 25 ; Adams v. New York, 192 U. S., 585.) So this 
method of duress is wholly illegal and a grave offense. 
Every policeman or detective who has employed it should 
be immediately removed from office by his soperion, and 
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the law should be amended so that he be wholly disqualified 
from ever holding any office. It is on a par with threats 
under the definition of extortion, and worthy of jthe same 
penalty. 



Faither Must Not Give His Minor Son Cigarettes. 

Judge McNeille, in the Juvenile Division of the Quar- 
ter Sessions of Philadelphia, caused the father of a minor 
son to be arrested because he gave that son cigarettes. The 
Judge declared that it is as much an infraction of the law 
for a father to give his minor son cigarettes as it is for a 
dealer to sell them to a minor. 



Oomparative Odrt of Oood Boads. 

Under the former system of letting State Boads the 
extravagant price of from $18,000 to $25,000 per mile was 
paid by Pennsylvania. But under the new regime with Cun- 
ningham at the brake-wheel, a tumble has been taken which 
will preserve the State Treasury from the operation of 
leeching. This is evidenced by the fact that the State has 
taken without condemnation, but by purchase, all the fran- 
chises and property of the Harrisburg, Carlisle and Cham- 
bersburg Bead Turnpike Company, from the Borough of 
Chambersburg to the County line between Cumberland and 
Franklin Counties, for $25,000. This valuation is at the 
rate of about $5,000 a mile, and turnpikes in this State are 
generally better than any State highway built at $18,000 
per mile. 



Hand-Picked Political Juries. 

In the cavrse celebre in Cambria county, wherein Miss 
Bertha Lewis claimis $50,000 damages, in assumpsit for 
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breach of promise by W. I. Stineman, a prominent person- 
age, to marry her, Judge Heck of Potter County, specially 
presiding, quashed the entire panel of jurors for the term 
because the jury wheel had been filled by the Jury Com- 
missioners contrary to law. If Jury Commissioners and 
Judges, sitting together, filled the wheel as the law directs 
them to do, no such untoward and expensive a result would 
happen. Every Judge, Jury Commiscdoner ^and lawyer 
should have a copy of Bierly on Juries and Jury Trials, 
advertised in The Justices' Law Reporter. It is the only 
book of the kind published in Pennsylvapia. It can be 
ordered through this office. 



Courts IbrtiaL 

Judge Cullen, an eminent jurist of New York, has come 
out against the new constitution revision by the politicians 
of that State. The chief ground upon which he urges the 
people of the Empire State to defeat the revision of the 
patchers and faddists is that it subjects the civil courts to 
the courts martial and is therefore in conflict with the con- 
stitution of the United States as expounded in the famous 
war case of Milligan et al. It will be recalled that the 
greatest lawyer of his age, Judge Jere S. Black, of Penn- 
sylvania, was the defender of the humjblest citizen's rights 
in that cause cdebre. It was a common request of President 
Lincoln, whenever a crisis arose, which required a man of 
iron nerve and mental poise, to ''send to Pennsylvania for a 
man" to save the cause from disaster. 



More ''Dual Allegiaaoe." 

As if this country did not have a surfeit already of 
all the alien peoples with ''dual aUegiance'' afiBzed to them, 
that we can digest, Minister Morgenthau, at "the Golden 



Digitized by 



Google 



52 justices' law reporter 

Horn'* and Cnr Court, is reported to have arranged to dump 
a few hundred thousand menial Armenians upon this land. 
To do this he has no authority under our Constitution 
or laws, but it may be guessed that, inasmuch as we are a 
"world power,'' we should erect a humanitarian umbrella 
large enough to cover all paupers and unfortunates of the 
earth and call them in from the storm of war and deviltry. 
Singularly enough the Sublime Porte is willing to get rid 
of the Armenians to save the cost of killing them, on the 
proviso that Uncle Sam agrees to adopt them and keep them 
forever out of Sultan's dominions. Our supine State De- 
partment is willing to let them come in under our lax immi- 
gration laws, with or without the "dual allegiance" navel 
cord I 



The Coimty Must Maintatn Abandoned Tnmpikes. 

In the case of Supervisors of Somerset Township v. 
County of Somerset, the Superior Court has declared that 
the County is liable to maintain abandoned turnpikes with- 
in it, sustaining the constitutionality of the Acts of April 
20, 1905, P. L. 237, and April 25, 1907, P. L. 104. 

Duties of Wives to Husbands. 

In the Domestic Relations Section of the new Municipal 
Court of Philadelphia, many novel questions arise and are 
nuet wisely by the Judges, whose Solomonic rulings and ad* 
monitions set good precedents for other Judges. Therefore, 
The Justices' Law Reporter has a staff correspondent to 
watch for these rulings and orders. In a recent case where- 
in Dr. John Lynch, whose wife separated from him, peti- 
tioned the Court of Quarter Sessions, to reduce the weekly 
allowance. Judge Brown and attendants attempted to ob- 
tain a reconciliation, on account of the children, the bua» 
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band being willing. The Judge having failed in this, inti- 
mated that unless the wife returned to her husband, the 
weekly allowance of $20 would be reduced, to cover the 
support of the two children. He thus addressed the wife: 

** Madam, the trouble with you is that you are too self- 
ish. You consider your own happiness and forget that your 
children have a future before them, which would be blighted 
if you and your husband continue to live apart. The chief 
purpose of this Court is to look for the future of the coming 
generation, and when children grow up with the knwoledge 
that their parents have been separated for years, especially 
when the cause of the separation is such a petty offense as 
in this case, it is something they can never forget and often 
times it has a bad effect upon them It is your duty as a 
mother to return to your husband, and if you refuse to do 
so the Court cannot and will not encourage your separa- 
tion." 

One great cause of domestic secession is that many 
wives are too busy evangelizing others to remember their 
own households and, although professing to be Christians, 
spurn the behest of the great Apostle Paul, who said: 
''Neither was the man created for the woman; but the 
woman for the man." 



What Is the Leg. Bef . Bureau? 

A subscriber in Allegheny County inquires what The 
Justices' Law Reporter means by the Leg. Bef. Bureau. 
This is but an abridgement of the term Legislative Bef erence 
Bureau, a new piece of Cabinet established at Harrisburg 
after the marvelous exploitation of the new Palace of typical 
Pennsylvania government. There is good precedent for such 
abridgement, for it saves space and is doubly expressive. 

That wise old Solon who was Governor when the Leg. 
Bef. Bureau was put on its several pedestals, had noticed 
that the ordinary bill drawers couldn't spell nor follow any 
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rule of English grammar. The bills which passed the howl- 
ing Assembly, with or without a quorum, were, like man, 
'^ fearfully and wonderfully made"] So the sage of the 
Perkiomen vale proposed a Bureau to which all bills should 
go before introduction, so as to apply the rules of spelling 
and syntax to them. Then, too, it was intended that the 
Chief of the Bureau should be a good lawyer who could 
understand what was the mischief to be remedied and one 
who would know whether the proposed law would or would 
not solar-plexus the Constitution. Such a Chief was found 
in Mr. Moore, a reputable member of the Butler County Bar. 
Lately this Bureau has developed into a codification 
bee hive about whose processes we may have something 
further to say, presently. 



County Bridges. 

A question having arisen as to the liability of a Coxmty 
to maintain bridges, under the various confusing and contra- 
dictory departmental laws, as finally affected by the Act 
of March 15, 1911, P. L. 21, Deputy Attorney General Keller 
was called to give his opinion thereon, which he gave in his 
usual lucid way. He reviews the Acts of Assembly perti- 
nent and concludes that Townships must maintain and repair 
only such bridges as are built on Township roads which 
have not become State highways, or which bridges have not 
become County bridges. The County is liable to maintain 
and repair all bridges on County roads and all bridges on 
abandoned turnpikes. The State must repair and maintain 
all bridges on Township roads becoming part of the State 
Highway, which were not County bridges. 

Macadam Paving. 

Judge Brumm, of Pottsville, has decided a test case in- 
volvinLg the cost of wooden block paving on Market street. 
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in Pottsville, a City of the third class, the effect of which 
is that the City and not the owners of abutting property 
must pay the same. The street had been previously macad- 
amized at the cost of property owners, and the Judge found 
that the power to tax them for a second paving did not exist 

Beneficiaries of OafhoUo Slovak Union. 

John Menovsky, a member of the Luzerne County bar, 
has achieved a notable victory in the Superior Court 
in the case of Shumega v. Catholic Slovak Union, a church 
beneficial society. The decision of the referee and the Court 
below was against him, but, nothing daunted, he took it up 
for another guess on Slovak unions and by-laws, designa- 
tions of beneficiaries, ultra vires special contracts, etc. 
There were 84 pages in paper book 1 and 104 pages in paper 
book 2. 

A member of this Union, John Hvasta, whose wife and 
children left him eleven years before his death, became needy 
and impecunious and was obliged to seek support from 
others than his blood relatives. He made a legaJ contract 
with Shumega for his support and a will to fortify it, des- 
ignating Shumega as beneficiary in his union papers, to 
the amount of $700 for his keep. As he was unable to keep 
up his dues and retain his membership the Shumegas did 
that and the Slovak Union, an Ohio corporation doing busi- 
ness in Pennsylvania, accepted the payments and, in consid- 
eration therefor, carried the Catholic member carefully over 
the waves of life to the haven of rest with the Shumegas' 
money, a special contract which, the plaintiff contended, was 
not ultra tnVes, but in line with their business and not con- 
trary to any part of their constitution or by-laws. Evidently 
the Superior Court took this view of .the matter. 

It seems that the difficulty was over the language used 
in the Act of April 6, 1893, P. L. 7, and its supplement of May 
15, 1913, P. L. 207, as to beneficiaries, and kinds of societies 
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designated, all adjective law, over which the whole quibble 
stumbled along. Thus the learned referee and the Court 
below lost sight of the substantive law and the principle 
that when a corporation performs a lawful act for a valid 
consideration, in the very scope of its purpose and utility, 
it must pay. It requires no encyclopedic law to guide to 
justice in such case. 
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Agnes Catani v. Swift & Co. 

TBESPASS FOB SELLING PORK AFFECTED WITH TRICHIN'AE — ^FEI>- 

BRAL INSPBCnON CEBTIFICATB — ^LIABILITY OF PRODUCER 

TO CONSUMER — ^IMPLIBD WARRANTY OF FOOD. 

Act of May 4, 1889, P.L. 87. Acts of Congress of June 30, 
1906. U. S. Comp. Stat.. 3958; March 4, 1907, Ch. 2907, Vol. 
4, U. S. Comp. SUt., 3936. 

1. "In all sales of meats or provisions for immediate 
domestic use by a retail dealer there is an implied warranty of 
fitness and wholesomeness for consumption. There is, however, 
no implied warranty of soundness or wholesomeness. arising 
from the sale of meats or provisions to a dealer or middleman 
who buys on the market, not for consumption but for sale to 
others. Nor would there be any liability in a sale for immediate 
domestic use. where the vendor was not a regular dealer." 

2. A regular dealer who sells meat for consumption that 
' turns out to be unwholesome is liable although he did not know 
that the meat was unwholesome. 

3. The liability of the producer does not stop with his 
sale to a middleman; it extends to the final consumer of the 
unwholesome article. He must know from his own inspection 
that the article he puts on the market is pure and wholesome. 

4. The formal and perfunctory Federal inspection and 
sealing of the package for inter-state shipment with the govern- 
ment certificate is not sufficient to countervail the Acts of Con- 
gress which make it a misdemeanor to sell unwholesome food 
for inter-state or foreign commerce. The shipper must know 
from his own inspection that he is not violating the law. Fed- 
eral inspection is but an additional safeguard and relieves the 
shipper of no duty imposed by law. The Common Law duty to 
sell only wholesome food still remains and the burden of dis- 
charging this duty has not been shifted to government inspectors. 

In the Supreme Court of Pennsylvania. 

Appeal from the Court of Common Pleas of Luzerne 
County. 

No- 339, January Term, 1914. 

Bush Trescott and J. P. Lord, for plaintifE in error. 

B. C. McManus and Frank L. Horton, Chicago, James L. 
Lenahan, Richard B. Sheridan and Chas. B. Lenahan, 
for defendant in error. 
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Agnes Catani t. Swift A Co. 
Opinion by Prazier, J., filed October 4, 1915. 

EXCERPTS FROM OPINION. 

''This was an action of trespass by plaintiff to recover 
damages for the death of her hnsband which resulted from 
eating unwholesome and diseased pork slaughtered by de- 
fendant in the State of Missouri and shipped to its distrib- 
uting house at the Borough of Nanticoke, in this State, and 
there sold to a dealer and delivered to plaintiff in its orig- 
inal package, which bore the Government stamp showing an 
inspection by United States inspectors. Plaintiff produced 
evidence that her husband and other members of the family 
had eaten the pork and all subsequently became ill, her hus- 
band dying a short time later from what the evidence 
tended to show was trichinosis, a disease resulting from 
eating meat containing trichina, a small parasite or germ 
which multiplies rapidly and bores through the wall of the 
intestines, stomach and muscles of the human body and poi- 
sons the system. The trial Judge submitted to the jury 
the questions whether plaintiff's husband died of trichinosis, 
and if so, if he contracted the disease from pork sold by 
defendant and eaten by him. The jury returned a verdict 
for plaintiff, thus deciding both questions in the affirmative; 
judgment non obstante veredicto was however subsequently 
entered for defendant on the ground that the Federal laws 
having been complied with and the meat inspected by the 
United States inspectors, and certified to be sound, defend- 
ant was not liable, in the absence of negligence in the trans- 
portation or handling of the meat subsequent to the inspec- 
tion, even though it made no further inspection. From the 
judgment entered plaintiff appeals, assigning as error this 
action of the Court. 

"The sale in this case was not made by defendant to 
plaintiff directly but indirectly through Louis Otocavani, a 
dealer.'' 
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Agnes Catanl t. Swift ft Co. 

The following quotation is £rom> a western case : 

''We think the decided weight of authority in the 
United States is, that in all sales of meats or provisions for 
immediate domestic use by a retail dealer there is an implied 
warranty of fitness and wholesomeness for consumption* 
There is, however, no implied warranty of soundness or 
wholesomeness arising from the sale of meats or provisions 
to a dealer or middleman who buys on the market, not for 
consumption, but for sale to others. Nor would there be 
any liability in a sale for imonediate domestic use, where 
the vendor was not a regular dealer. • • •" 

This rule has been put in statutory form in Pennsyl- 
vania as far as it applies to articles of food by the Act of 
May 4. 1889, P. L. 87. • • • • 

The contention that the warranty did not extend to 
subsequent purchasers after the meat passed through the 
hands of middlemen cannot be sustained. The case of Ket- 
terer vs. Armour & Co., 200 Fed. Rep. 322, is directly in 
point, that being the case of sale of pork infected with 
trichinae. • • • 

Quoting at length from this case, as follows : 
"The remedies of injured consumers ought not to be 
made to depend upon the intricacies of the law of sales. 
The obligations of the manufacturer should not be based 
alone upon the privity of contract. It should rest, as was 
once said, 'upon the demands of social justice.' The pro- 
ducer should be held responsible for the results of negligent 
acts which he can readily foresee. There is no analogy be- 
tween this case and the case where defective material, after 
passing through many hands, produces not-to-be-looked-for 
ill effects • • • But the meat packer who fails to 
inspect his products for poisonous parasites or ingredients, 
knows that poison will poison and that the persons to be 
poisoned will be those who eat his products and no one 
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Agnes Catani t. Swift ft Co. 

else. The natural probable and almost inevitable result of 
his negligence will be injury to the consumer and, in my 
opinion, every consideration of law and public policy re- 
quires that the consumer should have a remedy." 

These authorities effectually dispose of this question. 
It is contended by defendant, however, that since the sale 
was made in the original package, used in inter-state ship- 
ment, the transaction was exclusively within the Federal 
statutes relative to the inspection and sale and transporta- 
tion of meat, and neither the common law doctrine of im- 
plied warranty nor the Pennsylvania Statutes above re- 
ferred to, nor other Pennsylvania Statute laws forbidding 
the sale of adulterated food apply, and as defendant had 
fully complied with the Federal inspection laws, the lower 
Court was right in entering judgment for defendant non 
obdante veredicto. Section two of the Federal Act of June 
30, 1906, U. S. Compiled Statutes, page 3958, prohibits inter- 
state shipments of adulterated food or drugs and makes a 
violation of the act a misdemeanor and provides penalty 
therefor.. 

(Quoting further Federal Statutes relating to the sale 
and transportation of pure foods and declaring it a mis- 
demeanor for selling or transporting to other States or 
foreign countries impure meat or food products.) 

The object of Federal Statutes requiring inspection was 
to provide additional safeguards against the trafiSc in 
spoiled and diseased cattle and meats. They should not be 
so construed or applied as to deprive any one injured or 
damaged by the negligence or wrongdoing of a dealer in or 
a vendor of cattle or meats of any remedy which he had 
under laws existing when the statutes were enacted * * * 

We hold that the Federal Statutes providing for meat 
inspection by Government oflScers do not relieve the packer 
from liability for damages where he has made no inspec- 
tion nor taken any steps to ascertain for himself whether 
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the meat sold by him is fit for food. The common law duty 
to sell only wholesome food still remains and the burden 
of discharging this duty has not been shifted to Govern- 
ment inspectors. The jury having found that the death of 
plaintiff's husband was the result of eating meat packed 
by defendant, which was affected by a disease which the 
evidence showed was discoverable by proper inspection, 
the burden was on defendant to show fulfillment of its duty 
which burden was not met by merely proving inspection by 
the United States Qovernment inspector. 

The judgment is reversed and judgment is directed to 
be entered On the verdict. 



Digitized by 



Google 



62 justices' law reporter 



Commonwealth v. John J. Owens, et al. 

PRIMARY ELECTION — CONSPIRACY TO PROCURE AND SECURE FALSB 

AND PRALT)ULENT RETURN — CONSTITUTIONAL 

DISQUALIFICATION — PAROLE OF PRISONER. 

On an indictment and conylction of defendants, charged that 
"combine, confederate, conspire and agree together, between 
combine, confederate, conspire and agree together, between 
and amongst themselves, by divers unlawful, false, fraudulent 
and malicious tricks and contrivances to procure and secure and 
obtain a false and fraudulent return of the primary election 
held on the sixteenth day of December, 1913," etc., the defendants 
are, by such conviction, "deprived of the right of sufErage, ab- 
80lutely» for a term of four years." 

No. 104, Court of Quarter Sessions of Lackawanna County, 
December Sessions, 1913. 

Before Albert W. Johnson, of the 17th Judicial District, 
specially presiding. 

STATEMENT OP CASK 

Wallace Moser, John J. Owens, Casper Wagner and 
Robert Walker were indicted for conspiracy to procure a 
false and fraudulent return of a primary election in Fell 
Township, Lackawanna County. 

David J. Beedy appointed special prosecutor on peti- 
tion of George W. Maxey, District Attorney, January 21, 
1914. Issue joined February 9, 1914, jury selected and 
sworn, February 17, 1914, John J. Owen and Casper Wag- 
ner found guilty on first count of indictment, the other 
two defendants acquitted on all counts. 

Albert W. Johnson, 17th District, specially presiding. 

May 9, 1914, m^otion for ndw trial refused and defend- 
ant Owen sentenced to pay a fine of $10 and costs and to 
imprisonment for 9 months. 

Defendant Wagner sentenced to pay $10 fine and costs 
and to undergo imprisonment for 6 months. July 17, 1914^ 



Digitized by 



Google 



justices' law repoi^ter 63 

Commonwealth t. John J. Owens, et al. 

Wagner, on his own petition, was paroled in custody of D. 
W. Hombaker, probation officer. Sept. 5, 1914, John J. 
Owens paroled on petition of three keepers of the prison 
attesting that he was sufficiently punished. 

Being again desirous of exercising the election fran- 
chise in a part of Carbondale, a city of the third class, he 
applied for personal registration and was refused by the 
Board of Begistration on the ground that his conviction in 
the above stated case disqualified him. Thereupon, he 
wrote a letter to Hon, Albert W. Johnson, who presided 
specially in the case and received a reply, upon the strength 
of which he is reported to have proceeded to compel his 
registration. 

The following letter from Judge Johnson to Alderman 
Delavan, of Carbondale, states the matter clearly and in 
a manner that no citizen or election officer need be misled 
hereafter: 

Judges' Chambers, 
Lewisburg, Penna., October 6, 1915. 
Mr. B. J. Delavan, 

75 Belmont Street^ Carbondale, Pa. 
Dear Sir, — 

In reply to your letter of some time ago, asking whether 
Mr. John Owens, who was convicted for fraud in the election 
in Fell Township, will be deprived of the right to vote, I 
have this to say: Article 8, Section 9, of the Constitution of 
Pennsylvania provides that **any person convicted of wilful 
violation of the election laws shall, in addition to any pen- 
alties provided by law, be deprived of the right of suffrage 
absolutely, for a tenn of four years.*' This is perfectly 
plain amd needs no explanation. 

Mr. Owens wrote me some timie ago when I was busy 
and did not have time to look into the matter and I told him 
that I knew of no law on the subject that deprived him of 
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the right to vote, and that I had not included this in the 
sentence imposed. But I have looked the matter up and 
find this provision in the Constitution, If you know Mr. 
Owens, 70U might direct his attention to this provision in 
the Constitution of Pennsylvania. 

Respectfully yours, 

ALBERT W. JOHNSON. 
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Commonwealth v. Harry Luce 

SUMMARY CONVIOTION — CBtjELTY TO ANIMALS— PRACTICE ON 

APPEAL— BURDEN OP PROOF — ^ACTS OP MARCH 29, 1869. 

P. L. 22 AND MAY 6, 1909, P. L. 443. 

1. On appeal from a summary conviction, the practice In 
tlie Quarter SesBlons, Is similar to hearings on Surety of the 
Peace, the burden of proof being on the complainant and not 
the defendant. 

2. To make out a case of cruelty to animals It must be 
shown that the act was wantonly and wilfully done. 

No. 31, Court of Quarter Sessions of Lackawanna County, 
April Sessions, 1915. 

Before lion. James J. O'Neill, A. L. J. 

Edward Merrifield, pro Conunonwealth. 

P. £. Kilcullen, pro defendant. 

STATEMENT OP CASE. 

Appeal from conviction by Alderman Koehler. De- 
fendant in his petition averred conviction and fine, denied 
his guilt and alleged that he had no opportunity to bring 
his witnesses before the Aldermiui. 

The transcript filed, shows that defendant was arrested 
on oath of John Tiemey, agent of the Animal Bescue League 
of Lackawanna County, proceeding under the Acts of 1869 
and 1909. 

The specific charge was that on the 12th of February, 
1915, defendant, in the City of Scranton, and County of 
Lackawanna, did use and drive a horse which had a sore 
on the breast beneath the harness, which, when the harness 
rubbed the sam«, caused the horse unnecessary pain, and 
when the ofiicer examined the horse, the horse did kick and 
bite. Defendant, being sworn, denied that the horse suffered 
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much pain. Defendant convicted and sentenced to pay a fine 
of islOy and in default of paymient to be ccm^nitted for 30 
days. 

Appeal allowed Pebraary 18, 1915. 

Upon hearing in the Quarter Sessions before Judge 
O'Neill, the question wiU3 raised by the Commonwealth 
whether or not the defendant was obliged to show affirma- 
tively in the first instance that his petition was substantively 
true. The defendant contended that on appeal the proceed- 
ings,' like other appeals from Justices, were de novo^ and 
that the Commonwealth must begin and miake out its case. 
The ruling of Judge O'Neill on this point was that the 
Commonwealth ntiust make out its case. Upon allowance 
of the appeal the parties are in Court on the merits and not 
on technical pleadings. 

Upon the proofs, it mmst be shown by the Common- 
wealth that the act alleged to be cruel must be wilfully and 
wantonly done. 

And now, April 10, 1915, appeal sustained and judg- 
ment for the defendant. 
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Commonwealth v. Fedyna 

CONTEMPT OF COURT — RULE FOR ATTACHMENT — OAME WARDEN 

KHiUNO dog — ^AliLOWANCE AND NOTICE OF APPEAL — 

SUMMARY CONVICTION— ACT OF JUNE 1, 

1915, P. L. 644. 

1. Under the Act of June 1, 1916, P. L. 644, prohibiting an 
alien from owning or posaesslng a dog of any kind, when an 
appeal has been allowed from a summary conriction, the dog ie 
HI custodia Ugis. 

2. If the game warden who made the arrest and captured 
the dog, kills it, after appeal allowed, he cannot be held for 
contempt of Court, unless a certified c6p7 of the order of Court 
allowing the appeal is served upon him. A notice from the 
defendant's attorney is insuflicient to stay execution! 

No. 210, Court of Quarter Sessions of Delaware County, Q. S. 
Misc. Docket. 

A. D. McDade, pro Comth. 

John E. McDonough, pro deft. 

Before Wm. B. BroomaU, J. 

STATEMENT OF CASE. 

Defendant, Theodore Fedyna, was eanyicted before 
Aldemum William Carter, of Chester, Pa., of unlawfully 
oivvung a dog, contrary to an aet of June 1, 1915, P. L. 611, 
he being an alien, and a citizen of Austria-Hungary, and 
was fined $25 and costs. 

In his petition for leave to appeal from the couTiction, 
he averred that his dog was kept, not for hunting, but as a 
house pet, that when he was arrested by Oame Protector 
Jamies A. Carpenter, the dog was also captured and taken 
into legal custody. The Court allowed an appeal, upon se- 
curity, and ordered proceedings to stay, meanwhile with 
tilie dog in custody. The game protector, not needing a pet 
dog, nor haying his duty as custodian in yiew, killed the 
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Conunonwealth ts. Fedjna. 

dog, although the act says the dog shall be forfeited to the 
Conunonwealth, ate, presumably after final judgment. A 
petition was then presented to Judge Broomall stating the 
premiises and further ayening that a notice in writing whs 
served upon said presumptuous game protector, at 3.03 
P. M., Septemiber 18, 1915, that an appeal had been allowed 
and proceedings stayed and that he should not harm the 
dog. This notice was signed by John E. McDonough, At- 
torney for Theodore Fedyna, who on Sunday following, at 
11.45 a. m., met the game protector, in charge of the bleed- 
ing dog, and then and there, exhibited to him the original 
order of Court, suspending proceedings. The reply of the 
State official was: ''I take my orders from, Albert Dutton 
McDade. Go see him." The petition concludes: 

*'In defiance of the order of the Court and notice there- 
of twice given, on Sunday, September 19, 1915, at about 
noon, the said James H. Carpenter dragged the dog into a 
field owned by the Estate of Joshua B. Eyre in the vicinity 
of Barclay Street and there killed it. 

'^ Showing the premises, your petitioner respectfully 
prays the Honorable Court that an attachment for contempt 
issue against the said James H. Carpenter/' 

In answer to the rule for an attaohntent, the game pro- 
tector replied setting up the conviction, etc., as above, and 
the notice to him by '^a strange man,'' ot the appeal; that 
he kept the dog until September 19, 1915, about noon, when 
he killed the dog in a humane manner; that the rule WM 
irregular, that th«re wbs no record of the allowance of an 
appeal and the Court was without jurisdietion, that he was 
not in contempt^ because no order or process had been legal- 
ly served upon him. 

On hearing, the rule was discharged, because a certi- 
fied copy of the proceedings was not served upon the game 
protector. 
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Commonwealth ys. Fedyna. 

The aot above referred to is entitled inter alia, '^ prohibit- 
ing the hunting for, or capture or killing of such wild birds 
or animals or game \>j unnaturalized foreign-bom residents, 
forbidding ownership or possession of dogs by an unnatur- 
alized foreign-bom resident," etc. The first section pro- 
hibits the hunting, etc., of game hj ''any unnaturalized for- 
eign bom resident," ^'wnd to that end/^ makes it unlawful 
for such alien to own or be possessed of a dog of any kind. 

(When this case was reported, the appeal was still un- 
determined.) 
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Jii8tio68' Suppliei 

Newly elected Aldermen and Justices can be supplied 
through The Justices' Law Reporter, with dockets, seals, 
necessary blanks and stationery, on application. Send in 
your requests early, and we will try to save you some 
money. All should have The Justices' Law Reporter and 
Place's Justices' Digest and Quide. 

A Bargain in Pennsylvania State Reports 

We have a complete set of Pennsylvania Supreme Court 
Reports from first Dallas to 234 Pa., for sale at a bargain, 
for cash. They are all single volumes in good law binding, 
23 being in calf. We also have a complete set of Weekly 
Notes of Cases, 44 volumes and digest, law sheep, good as 
new, at a very low figure. Correspondence solicited. Jus- 
tices' Law Reporter, Box 454, Norristown, Pa. 

Alien Duties 

The conduct of ambassadors, consuls and conspirators of 
European governments in the matter of urging aliens of their 
respective nations to leave their em|ployment and their families 
here and hasten to the slaughter pens and trenches of Europe 
calls for a firm and prompt American policy. The doctrine 
of '*dual allegiance" to which the present scholastic Secretary 
of State is reported to have committed this nation is false and 
pernicious. It has no room for its roots in America. If 
there is no power lodged in the department of immigration to 
prescribe as a condition precedent to the admission of aliens 
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here, that they thU subject themselves and their families and 
belongings, wholly to our laws and police regulations, then 
Congress should immediately, upon its reassembling, grant 
such power, or prescribe conditions applicable to all aliens 
who come here, except as visitors, travelers, students or tem- 
porary sojourners, which will prevent the pernicious conduct 
which w« have recently witnessed, in our midst and which 
should have promptly resulted in the recall of not only Dumba 
but all concerned. 

The law should be so framed that when alien workingmen 
leave to engage in war in the old world they shall be required 
to take with them all of their family and dependents, who 
shall be registered and forever excluded from returning to 
this country, without discrimination as to nationality. 



A Sound View on the Law of Nations. 

We have received from one of the highest legal authori- 
ties at Washington, a gentleman of learning and patriotism, 
who was once connected with the Attorney General's office, 
when it was filled by a great lawyer, a view which we give 
herewith and 'commend it to our many readers who are Judges 
and lawyers : 

''There is no sanction to international law, as the term is 
used relative to the statutes of a State. But there is a moral 
sanction, supported by the opinion of the civilized world be- 
hind it. The doctrine of 'dual allegiance' is an absurd modem 
legal fad. No man can owe allegiance to two powers at one 
and the same time ; and when he shifts from one to another, 
his allegiance shifts with him. The doctrine is one of the 
darlings of royal governments in Europe, to be applied to per- 
sons of their races in the U. S." 
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Far«ii8 PatrlM. 

The esteemed Philadelphia Ledger, in a recent editorial, 
lectures ''the careless parent'' as he deserves, for the growth 
of truancy, juvenile infractions of the code, immorality, etc. 
It is not inteftided here to go into the lamentable conditions 
that are brought out in the Juvenile Annexes of the Courts 
of Quarter Sessions of the State. A more serious question 
is how far the State itself, assuming to be parens patriae, 
is responsible for this condition. Only a short time ago 
the same paper, as all the others of Philadelphia, announced 
that 6,000 school children who were formerly earning wages 
and helping to support their parents and families, would 
be turned out on the streets under the 1915 compulsory 
school law. Child vagrancy, mendicancy and petty larceny, 
with social vice, have increased a thousand fold since the 
State has taken away from the parents, in a mjeasure, the 
parental control which belongs to them by the laws of na- 
ture. Felix qui pciuit rerum cagnoscere causas/* said Vir- 
gil. 

Placards on Tenoes^ Btc. 

Away back in 1881, before automobiles were known 
and when private property was of some account, the Legis- 
lature, of which the writer was a member, passed a law de- 
signed to protect private buildings and enclosures from de- 
facement and the posting of advertisemients without the 
consent of the ow^er. To do so was made a misdemeanor 
with a penalty of a fine not exceeding $25 and imprisonment 
not exceeding thirty days, or either. Subsequently, in 1903, 
the Legislature passed a similar law, applicable to the prop- 
erty of charitable, educational and penal institutions of the 
State and to County, Township, Borough or City property. 
The act of 1881 was substantially re-enacted in Section 2 
of this later act. The purpose of both acts was to protect 
the property itself, and if the owner or owners consented, 
the posting was not interdicted. So the State Highway of- 
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ficials who are anij interested in the highwtays themselves, 
have no concern nor jurisdiction in the matter, notwith- 
standing their assumption. 

An Imperfect Law. 

Following is an Act regulating the disposition of 
dockets of Justices of the Peace and Aldermen, and provid- 
ing penalties.— P. L. 1915, P. 669. 

Section 1. Be St enacted, etc.. That at the expiration 
of the term of office of any Justice of the Peace or Alderman, 
or when any docket of a Justice of the Peace or Alderman is 
filled such docket shall be delivered to the Prothonotary of 
the County for safe-keeping. Upon the election of a suc- 
cessor to such Justice or Alderman, the docket filled shall 
be delivered to such successor in office. The docket, when 
in the possession of the Prothonotary, shall be a public 
record, and shall, on demand, be accessible to any citizen of 
the Commonwealth. 

Section 2. Any Justice of the Peace or Alderman who 
fails to comply with the provisions of Section 1 of this Act 
shall be guUly of a misdemeanor, and, upon conviction 
thereof, shall be sentenced to pay a fine not exceeding one 
hundred dollars. 

Approved the 1st day of June, A. D. 1915. 

MARTIN G. BRUMBAUGH. 

The above Act is a sample of the fatally defective ana 
{repugnant laws which slip through the parvenu hands of 
the Leg. Ref. Bureau and the Legislature, as well as the 
scrutiny of the Attorney General and Governor, whose 
heads are in the empyrean and take no cognizance of Jus- 
tice of the Peace practice. Prior to this enactment, retiring 
Justices were compelled to hand their dockets over to their 
successors, so that judgments remaining thereon might bb 
realized upon by process issued by such successors. (See 
Place's Justices' Digest & Guide, pages 17, 18, 19, 20.) Where 
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a Justice neglected or refused to so turn over the dockets, 
£!es.. etc., to his successor, a writ of mandamus lay to com- 
pel him. (Justices' Digest & Guide, P. 18, Par. 32; Wil- 
liams V. Jones, 45, May 2, 1914, Court of Common Pleas of 
Lackawanna County.) 

The Act above is impossible of execution, for it com- 
pels a Justice, under penaty of $100, to deposit his filled 
docket with the Prothonotary, and makes it a public record 
there, depriving such Justice of all power to issue process 
upon his own docket. There is no provision to authorize 
the Prothonotary to issue process thereon, nor to certii^ 
lihe record. The only kind of a docket which the Pro- 
thonotary is authorized by this ninnehammer act, to de- 
liver to a succeeding Justice is one that is only part filled. 

Justices' Dockets— The New Aot. 

Under penalty of $100, Justices and Aldermen must 
carry their filledi dockets and deliver them to the Pro- 
thonotary, and thus stop the legal machinery entirely as to 
the causes on those dockets, if they obey the Act of 1915. 
Thus are they confronted with what Jeremy Bentham de- 
scribed as: ''The effect, the sufferings themselves, that 
resulted to individuals from the imperfections of the law, 
were but too indubitable ; but the cause to which they were 
imputed, was the invincible and irremediable nature of 
things, not the factitious and therefore rem,edial imper- 
fections of the law." 

This important product of an incognoscible purpose, 
hatched under the rustling wing of a ' magnocephalous 
law-mongering aviary may be remedied by ignoring it. It 
is a defeasible chapter. Let every Justice obey the law as 
it stood before this abortive amendment: Retain his own 
dockets, when filled, to the end of his term, then deposit 
them with his successor. Otherwise who will be willing to 
obtain judgment before himT The abortive Act defeats the 
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purpose of the law. It is non-executable, and the first 
Judge who gets a chance at it will relegate it to the limbo 
if ineognoscibiUty, repugnancy and absurdity ! 

Of What Offense is Tay Chiiltyf 

The confession of Robert Fay, implicating two others 
directly and Capts. Boy-Ed and Yon Papen, indirectly, 
should occasion no difficulty on the part of the U. S. Dis- 
trict Attorney of the district where the confederation was 
consummated, as to the proper course. All concerned, ex- 
cept those in the German Embassy, who are exempt from 
arrrest, should be indicted for conspiracy to commit mur- 
der. The crime of conspiracy consists of the confederation 
to commit a crime against the United States, or persons, 
things and interests under the protection of the United 
States. (See U. S. v. Sanche, 7 Fed. Rep. 715, where the 
conspiracy was to plunder a wrecked vessel. See Wolf, in 
re, 27 Fed. R. 606, for definition.) 

It does not matter that the infernal machine was de- 
signed to be so timed that it would go off on the high seas 
and beyond our maritime jurisdiction. The crime of con- 
spiracy had already been fully consummated. If Uncle Sam 
has no lawyers who know that much off-hand, let him kick 
them all out and hire some new ones in Pennsylvania. 

A Bestriotive Election Law. 

The non-partisan primary election laws have an uncon- 
stitutional clause which a decision of the Court of Common 
Pleas of Dauphin County virtually ignored, if it did not set 
aside. It is the provision that if any candidate at the prim- 
aries shall have fifty-one per cent, of the total number of 
ballots cast, he shall be already deemed elected and shall 
have no opposition at the general election. The absurdity 
of this provision is apparent, when it is known that the 
primary elections, being only advisory, for nominations, are 
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seldom indicative of the general and full poll of citiaens 
having a constitutional right to vote for and choose their 
oflScers at the general election. 

A. Twenty KUlUon Dollar Debtor. 

The Supreme Court, at its recent session at Pittsburg, 
awarded a writ of mandamus commanding Judge Van 
Swearingen, of Fayette County, to decide a question be- 
fore that Court involving the right of unsecured creditors 
of Josiah V. Thompson, multi-millionaire, coal land dealer, 
banker and political ''angel'' for a variety of statesmen 
of Fayette County, to bring suit for their claims, said to 
amount to the aggregate of seven million dollars. 

The petition was presented to the Supreme Court by 
Dumbauld & Tuit, attorneys. Receivers had been appoint- 
ed January 19, 1915, for Thompson, and, although a ma- 
jority of the local lawyers joined in the appeal to the 
local Judges to hold up suits and suspend the Constitutional 
rights of suitors, the Supreme Court promptly ordered the 
legal bars to be let down. Thompson had liabilities of twenty- 
two millions of dollars, with assets estimated at seventy mil- 
lions, and it was the contention in justification of the hold- 
up by the courts, that the pressing of the unsecured claims 
to judgment might sacrifice the estate and endanger the 
security of all. This beneficent view had no influence with 
the Supreme Court. 

Johnson's Penna. Practice. 

The attention of Judges and lawyers in Pennsylvania is 
called to the advertisement in this issue, (inside page of 
cover), of Johnson's Penna. Practice. This is the only com- 
plete set of civil practice books in Pennsylvania since the 
issuance of Fish's Edition of Troubat & Haley's Practice in 
3 vols., and Rhone's Orphans' Court Practice in 3 vols. The 
first two volumes of Johnson's Practice, pursuing the 
method of Archbold and Tidd (English), as did Troubat & 
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Haly, cover all of the Common Law actioixs fully, as now 
practiced in the Common Pleas. All Judges and lawyers 
who appreciate a thorough and complete work, approve 
and use these volumes. Vol. 3 of the series, which was 
vised, after the death of Wm. P. Johnson, by the late Judge 
Clement B. Penrose, is everything that is needed in the Or- 
phans' Court. Volume 4 embraces two kinds of practice in 
the Court of Common Pleas, and is the only book ever pub- 
lished which distinctly and clearly draws the line between 
strict equity practice as laid down by the Rules of the Su- 
preme Court of Pennsylvania and those of the High Court 
of Chancery, on one part, and in the other, those proceed- 
ings which, though begun in the law side of the Court of 
GomnDon Pleas, follow principles of equity in their course 
of adjudication. Every Pennsylvania lawyer has more 
need of this than he has for the cases adjudicated in India, 
Australia and South Africa. To know everything else in 
the '' corpus juris" of the world and to be ignorant of the 
county and township, municipal and general laws of Penn- 
sylvania is merely a qualification to write. * 'Dogberry, LL. 
D/' to a lawyer's name thus learnedly i^MfrcemM^. 

SpUt Suits. 

Judge Searle, of Wayne County, specially presiding at 
Scrantpn, recently, gave some ol the nonprogressive Alder- 
men a significant rebuke when he threw out of Court some 
of their split convictions^ which, he stated, were evidently 
trumped duplicatioas to get additional fees from the same 
defendant There is an Act of Assembly which prohibits 
this as a species of extortion under legal forms. The Alder- 
men who do this never buy a new law book to post them- 
selves, but rely solely upon their power to bluff — and get 
away with it. Such ofiScials have shed no lustre upon the 
Temple of Justice. The next session of the Magistrates' 
Association, wihich will be held in Scranton in January, 
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may take cognizanee of the enibject The Act of March 10, 
1905, P. L. 35, provides that where Magistrates xn&ke several 
charges growing out of the same facts, they shall have but 
one fee. The law has ever been opposed to multiplicity of 
actions. 

Hospital Not Liable for Nag-ligent Poisoning by a Nurse. 

It has been sardonically said that the mistakes of cyclo- 
pian lawyers are written in tomes of reports, but the mis- 
takes of doctors are entombed beneath five feet of earth. 
The United States District Court for the Western District of 
Pennsylvania, Judge Thompson rendering the judgment, 
has decided in the case of John Patterloni, et ux. v. Mem- 
orial Hospital Association of Monongahela City, that a 
hospital is not liable for damages when its somnolent and 
harried nurse administers poison by mistake to a patient 
and kills hink In view of the experiences in some hos- 
pitals which have become public, it seems that some per- 
sons who voluntarily place their relatives in a state hos- 
pital are guilty of contributory negligence, and on that 
ground, should not recover. 

Wlm Ballot B^mus Kay Be OpoMd 

In the Conunon Pleas of Montgomexy Countyi Judge 
Byan, of Bucks, specially predding, has dedded that the 
County Commissioners will not be ordered to open the bal* 
lot box of a district and recount the votes at an election, 
after the canvass has been finished. This oan only be ordered 
during the canvass by the Commissioners. (24 D. B. p. 813.) 
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Motion to Quash Oapias In Slander 

In a recent case (Sacchetti y. Paretto, 24 D. S. 812) 
the Court of Conunon Pleas of Northampton (bounty granted 
a miotion to quash a capias, in an action of slander. Coun* 
sellor La Barre maintained that the affidavit made to found 
an order for bail, was defective because it did not sufficiently 
indicate the slanderous import of the foreign epithets 
rubhere and latro, and set forth that they were so uttered 
and published as to be understood in their slanderous mean- 
ing by the hearers and bystanders. The motion was granted, 
and the* cause allowed to proceed without security. 

JuTsnile Criminals 

The streets, courts and alleys of cities and towns are 
the breeding places of crime, for boys and girls, and as long 
as parents, teachers, school officers and police permit what 
they do, petty crimes, misdemeanors and lapses of virtue 
will result. The beneficent gone-daft notion that persons 
under twenty-one years of age are to be treated as if thqr 
were nursery stock and be fed witii the pabulum of sucking* 
doves, is the cause of brazen conduct by the undisciplined 
youths of both sexes, whose public school education totally 
lacks the teaching of manners and morals, as well as gen- 
tility and virtue. 

The State, by its laws, and the Juvenile Court annex to 
the Court of Quarter Sessions of the Peace, have encouraged 
a blase qnstem of immorality and imbecility, immorality in 
the young of both sexes, and imbecility in the legal mechan- 
ism to correct and punish l&eir transgressions 

Instead of advising Magistrates and police to consult 
the Judge of the Juvenile Court, before arrests are made of 
petty thieves, toughs and prospective burglars, they should 
be advised to break up gangs, ascertain who are the parents 
and see that they are promptiy and effectively castigated. 
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This would cause in them a wholesome dread of punishment 
and a decent respect for the law which, now, as administered 
in some Juvenile Courts we wot of, is a sinister farce. 

The recent arraignment by Judge McNiele, of the Muni- 
cipal Court of Philadelphia, of the benevolent failure of 
^'moral suasion'' in the reformatories is justified by too 
many facts to be hooted out of the arena of sober discussion. 

Montaigne says (Book I, Ch. 24) : 

''When Agesilaus inviteth Xenophon to send his chfldroi 
to Sparta, there to be brought up, it is not because they 
should learn rhetoric or logic, but, as himself saith, to the 
end that they may learn the worthiest and best science 
that may be, to-wit: the knowledge how to obey, and the 
skill how to command." 

Township Must Pay for ley Boad 

Recently a jury of Lycoming County rendered a ver- 
dict in favor of (George B. Botts and against Lewis Town- 
ship for $1,162 damages sustained by him last winter when 
his sled slid off a township road, tiie proximate cause of 
which was the coat of ice on the road, which the Supervisors, 
it was contended, permitted negligently to remain. In the 
same accident Botts' uncle lost his life. 



Uqugr Uotiuie Bnllnff 

There is an inflexible rule of Court in Lehigh County that 
no liquor license will be granted to an unmarried man. The 
Judge there is C. A. Qioman, who has some good old-fashion 
notions about investing public houses witii the privilege of 
selling liquors. It must be incidental to the accommodation 
of the traveling public. Becently in a case penoing from 
Alburtis, the judge held the application over until the boni- 
f aee eould many a suitable cook and help-mate. 
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Parole of Disorderlies in Custody of a J. P. 

Judge A. W. EiBg, of Armstrong County, has a practical 
and good old-fashion way of suppressing rowdyism. Recently 
a party of fourteen young men made up a liquorated joy 
excursion to a school entertainment in a rural temple of 
learning where they created a disturbance and were ejected. 
The ** sports'' beat up the man in charge but the School Di- 
rectors had them all arrested, and, being overgrown * 'juve- 
niles," they were brought before Judge King, who has no 
maudlin sympathies for law breakers. He fined each $20, 
with costs added, and paroled them in custody of a Justice 
of the Peace. 

Opening of Ballot Boxes 

The Court of Common Pleas of Lackawanna County, 
in banc, unanimously decided recently to refuse the petition 
of P. H. Durkin, candidate for County Controller, to have 
certain ballot boxes brought into court and opened and the 
vote recounted, on allegations of fraud. The Common Pleas 
Judges there have heretofore uniformly held that such re- 
quests and action should be made before the County Canvas- 
sers and if not so made, it was too late, subsequently. But 
Richard Holgate, Esq., took the matter promptly to the 
Supreme Court, sitting at Pittsburgh, and on October 16, 
last, obtained an order from that Court, requiring the Court 
below to take cognizance and hear and determine all matters 
pertaining to the frauds alleged in the petition and to decree 
as right and justice require. 

Jail for Auto Speeders 

Courts and juries are becoming punitive against auto- 
mobile joy-riders, reckless speeders and the gasoline sports 
generally! Judge Wanner, of York, recently sent Harry 
Landis, who killed Bruce Amsberger last June with his 
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auto, to jail for one year and imposed a fine of $300 besides. 
He has promised the maximum of the law to all who are 
convicted before him, in similar cases. 

Expiration of Term 
An inquiry from a valued subscriber, Frank B. Dreby, 
Esq., of Ambler, asking where to find the law in regard to 
the term of a Justice of the Peace, came too late for full 
answer in this number. We refer him to page 6 of Place's 
Justices' Digest and Ouide, where he will find the Act of 
March 2, 1911, P. L. 8. We thank Mr. Dreby for his kind 
testimonial that he has found J. L. B. of ^'inestimable 
value," and trust to merit his continued approbation. 

^ A Heroic Precedent 

A vast majority of the people approve the policy of 
President Wilson on the main point, i. e., to keep out of the 
muss. But a more firm and bold stand on the question of 
aliens who reside and labor, with their families, here, would 
be applauded. Long since, notice should have been served 
upon Bemstorff and Dumba and their co-adjutors, to keep 
the peace or go home. We have borne too much and too 
long. A famous precedent for our representatives to fol- 
low is that of Koszta, the Hungarian, who, in the Pierce 
administration, was arrested by Austrians in the harbor of 
Smyrna in 1852, on a charge of treason during the Kos- 
suth uprising in Hungary. Captain Ingraham, of the St. 
Louis, demanded his instant release on the ground that he 
had declared his intention to become an American citizen. 
The Austrian commander in charge of the Huszar refused. 
Captain Ingraham rejoined to the Austrian : ** Clear the guns 
for action!" Koszta was released. The Austrian minister 
demanded a disavowment. But Wm. L. Marcy was Secre- 
tary of State and he wrote a vindication of the American 
position called *'The Hulsemann Letter," which it would be 
well for our present Secretary to ponder well. 
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''Blow Toor Horn" 

An automobile club undertook to compel the Borough 
of East McEeesport to take down its noxious signs of warn- 
ing to the vagrant sports, such as: ''Blow Your Homl'' 
"Danger, Bun Slow!" etc. They took their wares to the 
wrong forum- The bill called in equity, was considered by 
Judge Shafer, the Dean of the Western Judges, and was 
by him duly cognized as a bill of iniquity, on demurrer. 
The eflfrontery of such a bill in a Court of Equity was duly 
in harmony with the disposition of a class of reckless, ir- 
responsible, law-fracturing sports of both sexes to run over 
anything that comes in their way, dogs, cats, babies, adults, 
other vehicles, street cars and even steam cars! Judge 
Shafer decided that the posting of these signs of warning 
was wholly within the jurisdiction of the Borough Council 
and the High Constable and that the plaintiff had no stand- 
ing to maintain his bill. (See Automobile Club v. East 
McKeesport, 24, D. R. 815.) 



Ozar Dixon. 

The Scranton Ttme^ which is one of the most indepen- 
dent and ably-edited publications for the enlightenment of 
the people, in its issue of October 16th comes near Use 
majeste in making the following statement : 

"Most remarkable is the State's inconsistency in the 
matter of Dr. Dixon's decree that nonchalantly orders this 
city to prepare itself to build a $5,000,000 sewer system and 
disposal plants." 

It calls in large CAPS for the citizens to "stand up.'* 
But wherefore? Are they now supine on their faces and 
knees kotowing to Czar Dixon? Have they not been for lo I 
these many years? Does it not know that the Czar has 
crowded many necessary arms of the State government out 
of the capitol with his literary health bureau and its "thou- 
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sand and one night entertainments," a la Scheherazade 
Arabic, in order to cure **all the ills that flesh is heir to/* 
not with a *'bare bodkin," but a type-written bull! And 
don't the Times editor realize that this beneficent Czar with 
his Czarinas, has ramified the whole State with fresh-air 
cough-cures, to the amelioration of all specific woes that 
radium will not reach nor camphor commandeer? But no! 
The Times editor specifies the Czar's inconsistencies as so 
many jewels! Are they only jewels cast before swine t See 
this : 

'^The State has been thoroughly inconsistent; it is in- 
consistent today. Dr. Dixon is inconsistent when he tells 
Scranton it will have to quit sewering into a mine stream 
and permits Blakely, an up -valley town, to do that very 
thing with his full approval. 

''The state is also inconsistent, when it issues its de- 
cree, through its chief health officer, and permits mining 
companies to smash the very sewers it insists municipalities 
shall build. If the municipality is the creature of the state, 
as the law declares it is, it should protect as well as advise 
and order." 

Of course, the whole system of pollution of the potable 
waters of Pennsylvania, with mine washings and refuse, 
aad sewage, as well as the poisons from various kinds of 
manufactories is a menace to health and a bundle of incon- 
sistencies. The Tim^s advocates legal redress! It forgets 
that the Czar can do no wrong that is remediable ! 
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Durkin's Petition 

PRIMABT ELECTION — ALLEOATION OF FRAUD — CANVASS OF VOTE — 
TIME TO HAVE RECOUNT. 

Under Section 16 of the Act of Julr 12, 1913, P. L. 719, 
the petition to recount the ballots and open the ballot boxes for 
that purpose need not be made to the County Commissioners in 
the first instance. The Court of Com^mon Pleas must entertain 
a petition in due form and hear and determine all matters per- 
taining to the frauds alleged and decree as right and Justice 
may require. 

In the Supreme Court of Pennsylvania, Eastern District. 

In Be: Computation of Ballots of Primary Election for the 
OflBce of County Controller on the Demiocratic Ticket, in 
the County of Lackawanna. Appeal of P. H. Durkin. 

No. 378, January Term, 1915. Appeal from Judgment of 
the Court of Common Pleas of Lackawanna County, Nos. 
52, 53, 54 and 55, November Term, 1915. 

B. H. Holgate, Attorney for petitioners. 

D. J. Eeedy, Attorney, Contra. 

PEB CUBIAM 

*'The petitions presented to the Court below by certain 
qualified electors of certain election districts in the County 
of Lackawanna, were in the form prescribed by the 15th 
section of the Act of July 12, 1913, P. L. 719, and the order 
of the Court of September 30th, 1915, directing the ballot 
boxes to be safely and securely kept by the Sheriff until the 
further order of the Court was properly made. The subse- 
quent order of the Court, made October 2, 1915, dismissing 
the proceedings instituted by the petitioners because their 
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petitions had been filed too late— four days after the compu- 
tation by the County Commissioners— was improperly made, 
for nothing in the statute sustains the reason given for dis- 
missing the proceedings. 

*'The said order of October 15, 1915, is reversed, and it 
is now ordered, adjudged and decreed that the record be re- 
mitted, with directions to the Court below to hear and de- 
termine all matters pertaining to the frauds alleged in the 
said petitions and to make such decree as right and justice 
may require." 



HISTORY OF THE CASE 
On the 21st day of September, 1915, a primary election 
was held in the several election districts of Lackawanna 
County, for the nomination on various political party tickets, 
of candidates whose names should appear on the printed bal- 
lot to be used at the following general election. 

Inter alia, a candidate for the office of County Controller 
was voted for by the several political parties, for the purpose 
above stated. 

The three rival candidates for the nomination of County 
Controller of Lackawanna County, on the Democratic ticket, 
were P. H. Durkin, the appellant in this case, William Lux- 
emburger and P. Callahan, and these three men were voted 
for in each and every election district in said Lackawanna 
County, on said September 21, 1915. 

Li the 2d ward of the Borough of Archbald the open re- 
turns showed that P. H. Durkin received at that election, 219 
votes and his rival, William Luxembui^er, received 47 'votes. 
The sealed returns as computed by the County Commissioners 
showed that P. H. Durkin received 47 votes and his rival, 
William Luxemburger, received 219 votes. 
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In the 2d district of the 2d ward of Dunmore tinder like 
conditions, the said P. H. Durkin received over 46 votes and 
his rival, William Luxemburger, received 21 votes. The re- 
tnms produced to the County Commissioners as announced 
by them, set forth that P. H. Durkin received 46 votes and 
his rival, William Luxemburger, received 121 votes. 

In the 1st district of the 3d ward of Dunmore, under like 
conditions, the said P. H. Durkin received 97 votes, and his 
rival, William Luxemburger received 15 votes. The returns 
as announced by the County Commissioners set forth that 
P H. Durkin received 53 votes and his rival, William Luxem- 
bui^er, received 59 votes. 

In the 3d district of the 6th ward of Dunmore, P. H. 
Durkin received 195 votes, and his rival, William Luxem- 
burger received 1 vote. The returns as announced by the 
County Commissioners set forth that P. H. Durkin received 
95 votes and William Luxemburger received 101 votes. 

The computation of the above vote was made on the 25th 
of September, 1915, and the result announced the same day. 

On the 29th day of September, 1915, affidavits of five 
qualified electors residing in the several election districts 
above mentioned were properly executed and filed, in con- 
junction with their petitions, averring the facts as above speci- 
fied and asking for a recount of the ballots cast in said dist- 
ricts at the Primary election held therein on the said 21st 
day of September, 1915. Same day the Sheriff was directed to 
bring in the ballot boxes of said districts and safely and se- 
curely keep the same until the further order of the Court. 
This order was returned on the 1st day of October, 1915, 
"Executed as within commanded, September 30, 1915." 

The matter came before the Court, sitting in h(tnc, on 
October 2, 1915, and before the Court proceeded to take up 
the merits of the case, a motion was made by D. J. Beedy, 
Esquire, representing William Luxemburger, asking to have 
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the petition relating to Luxemburger's nomination dismissed, 
for the reason that the complaint as to the district in question 
yTbs filed too late, Attorney R^edy insisting that it should have 
been filed in the first instance with the County Commissioners 
when^the objectionable district was reached in the computa- 
tion of the votes. 

Attorney Reedy referred to the practice in the Court of 
Common Pleas of Lackawanna County dealing with disputed 
election returns, to wit, that the objection must first be lodged 
when the district in question is reached at the count of the 
vote, in order to give the Court of Common Pleas jurisdiction 
of it upon appeal. 

Further, he contended that the practice which should be 
followed is analogous to that governing appeals to Appellate 
Court, viz : that the Appellate Court considers only those mat- 
ters excepted to in the Court below and no other. 

The Court sustained Attorney Reedy 's contention as to 
the practice followed in disputed election returns and dis- 
missed the petitions forthwith without filing an opinion. 

Th^ petitioners initiated their proceedings under Section 
15 of the Act of Assembly approved July 12, 1915, P. L. 719, 
entitled ''An Act Regulating Certain Political Parties; Pro- 
viding for and Regulating the Nomination of Candidates of 
Such Political Parties for Certain Public Offices." 

Section 15 of the latter Act reads as follows : 
''Section 15. Upon the sworn petition of five qualified 
electors of any election precinct, division, or district, that 
any act of fraud or error, which, upon information which 
they consider reliable, they believe has been committed in any 
election precinct, division, or district of the county, the Court 
of Common Pleas of said county shall order the County Com- 
missioners to open the ballot box of such election precinct, 
division, or district and recount the votes ; such recount to be 
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conducted in such manner and under such condition as the 
Court shall prescribe. Any person aggrieved by any decision 
of the County Commissioners may appeal therefrom, within 
ten days from the decision of the County Commissioners, to 
the Court of Common Pleas of the proper county, whose duty 
it shall be to hear the said appeal. The Court, on said appeal, 
shall have full power and authority to hear and determine 
all matters pertaining to any fraud or error committed in 
said election precinct, division, or district, and to make such 
decree as right and justice may require. Contests of primaries 
shall be originated and conducted as in cases of elections. 

(The Judges of the Court of Common Pleas recounted 
the ballots in the districts specified but declined to go further.) 



The election frauds charged by Mr. Durkin were sub- 
mitted to a grand jury,, and their finding, a^ reported* was as 
follows : 

' 'We find that the above fraudulent and criminal altera- 
tions of the primary returns were made while said returns 
were in the legal custody of the County Commissioners of 
Lackawanna County, and that these alterations were made 
either by some one oflScially connected with the Commission- 
ers' office, or were, probably, as rumor has it, by persons who 
were permitted by some one connected with said oflSce, to 
have access to th<ese returns so that they might effectuate 
their dishonest designs." 

No one was indicted, but the beneficiary was overwhelm- 
ingly defeated at the polls, along with his Confreres ! 
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Commonwealth ex reU Commissioners of 

Adams County v, R. K. Young, 

State Treasurer 

MANDAMUS — ^NON-LIABIUTY OP CX)UNTy FOB STATE mGHWAT 

IMPBOVBMXNT— INTEBPBBTATION OF 0B80UBB AND INOOG- 

NOSOIBLE LAW — ^LIABILITY OF MUlnCIPAXJTIBS SEVERAL 

AND NOT JOINT — SEC. 33, ACT OF MAY 

31, 1911, P. L. 468. 

1. Under the obscare Act of May 31, 1911, P. L. 468 
(State Highway Law), the rational Interpretation Is that the 
municipalities named are seyerally and not Jointly liable for the 
improvement or subsequent maintenance of a State highway. 

2. A county which has paid its share of the cost of main- 
taining a State highway, cannot be held to make up what a 
township owes the State. 

3. The general purpose of section 33 of the Act of 1911 
eyidently was to enable the Commonwealth to receive without de- 
lay or litigation, from each municipality, its share of the cost and 
expense, by permitting the mutual obligations of the Common- 
wealth and t£e municipality to be set off against each other. 

No. 3, C. P. Dauphin County, Commonwealth Docket, 

Mandamus. 

W. W. Jacobs, John D. Eeiih and J. D. Sirope, for Eelator. 

Attorney Oeneral, for the respondent. 

Opinion by (George Kunkel, P. J. 

OPINION. 
This cause comes before us on the demurrer to the return 
filed to the petition for the writ of mandamus, and presents 
the single question whether the State Treasurer is authorized 
or required to chai^ against the fund in his hands, due to 
Adams County for the expenses of conducting in that County 
the primary election in the year 1913, Straban Tomiship's 
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unpaid share of the expense and cost of the highway improve- 
ment made therein. The authority for so doing, the defen- 
dant claims, is found in Section 33 of the Act of May 31, 
1911, P. L. 468. By this section it is provided, that if the 
respective shares of thel cost and expense of the improve- 
ment or of the subsequent maintenance thereof of the county, 
township, borough or incorporated town; or all or either of 
them, shall not be paid to the State Treasurer within thirty 
days after being certified, "then the said shares of the 
county, township, borough, or incorporated town, either or 
all of them, remaining unpaid, shall be charged by the State 
Treasurer against any funds of said county, township, bor- 
ough, or incorporated town which may be in the hands of 
the State Treasurer, or which may thereafter come into his 
hands, excepting school funds." 

If this provision of the law be construed to mean that 
the county is answerable for the default of the township or 
the incorporated borough or town in paying its share of the 
cost and expense of the highwiay improvemfent, it fol- 
lows that each one of the mlonicipalities, the town- 
ship and incorporated town or borough, as well as 
the county, shall be answerable for the share of the 
others. We are not satisfied that this was the intention 
of the Legislature. The section must be construed in the 
light of the other provisions of the act relating to the sub- 
ject, an examination whereof clearly shows that the liability 
of the municipalities for the cost and expense of highway 
improvement or maintenance was not to be joint, but several. 
The act specifically fixes the proportion of the cost which 
the Commonwealth, the county, the township and the borough 
or incorporated town is to bear, and there is nothing to 
suggest that either was to assume any greater obligation than 
that which is therein set forth. We think that the true con- 
struction of the section is, that the county, towaiship, bor- 
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ough, or incorporated town must each answer for its own 
share, and not that each one is to be answerable for the share 
of the others. Color is given to this construction by the use 
of the word ''respective'' to qualify the word "shares," 
used in the section. This construction also is consistent with 
the other parts of the act. The section, therefore, so inter- 
preted, means that the Treasurer shall charge the cost and 
expense owing by the county against the funds of the county 
in his hands, and the cost and expense due by the township 
against the funds in his hands belonging to the township; 
and, so, with respect to the boroughs and to the incorporated 
towns. It seems reasonable that, if it was intended, as tson- 
tended by the defendant, that each municipality should 
answer for the shares of the others, some express provision 
would have been made by which the municipality required 
to pay more than its share, could reiniiburse itself, but there 
is no legislative expression in that particular. Light may 
also be thrown upon the legislative intention by reference to 
the previous legislation on the subject. By Section 18 of 
the Act of May 1, 1905, P. L. 326, amended by Section 5 of 
the Act of June 8, 1907, P. L. 513 it was provided that the 
shares of counties and townships and boroughs or either or 
both of them, remaining unpaid, should be charged by the 
State Treasurer against any funds of said county which may 
be in his hands. By that provision it appears that the funds 
of the county in the hands of the State Treasurer were to be 
chargeable not only with the county's own share of the cost 
of the highway improvement, but also with that of the town- 
ship or borough, or both of them. But a significant change 
was made by Section 33, under discussion. The State Treas- 
urer was authorized to charge the respective shares remain- 
ing unpaid against the funds' of the county, township, bor- 
ough or incorporated town, by which it was evidently intended 
to relieve the county from the shares of the others and to 
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make each municipality liable for its own share of the cost 
and expense of the improvement. 

The general purpose of the section evidently was to en- 
able the Commonwealth to receive without delay or litigation, 
from each municipality, its share of the cost and expense, by 
permiting the mutual obligations of the Commonwealth and 
the municipality to be set off against each other; but we 
would not be justified in extending the effect of the section 
further so as to enlarge the liability of the several munici- 
palities without a clearer declaration that such was the legis- 
ative intention. ' 

Adams County has paid its full share of the improve- 
ment in question, and to permit the unpaid share of the 
township to be charged against the moneys owing the County 
would be to require it to pay the Township's debt. This 
ought not to be permitted on any doubtful or inconsistent 
provision of the act. This being our view, the demurrer is 
sustained and judgment is directed to be entered thereon in 
favor of the plaintiff and against the defendant. If it be 
necessary and formal application be made, a writ of peremp- 
tory mandamus will be directed to issue. 
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Thomas McAndrew and Edward Barrett v. 
M. N. Donnelly, Mayor of Pittston 

MANDAMUS— DBMUBREB TO ANSWER — MOTION TO QUASH — ^AP- 

POINTMBNT OP POUCB IN CITT OP THE THIBD 

CLASS — ^DUTY OP MAYOR WHEN 

MINIOTERIAL. 

1. Mandamus will lie to compel a Mayor of a city of the 
third class, undier the Act of June 27, 1913, P. L. 597, to approve 
the appointment of police officers by City Council. 

2. There is no limit upon the power of apipointment by 
Council. 

3. A city Council has no power to pass an ordinance in de- 
rogation of the statutory rights of its successors. 

4. The Act of 1913, mpra. confers no yeto power on the 
Mayor. He is required aa a ministerial officer, to sign eyery or- 
dinance and resolution passed by the Council. 

No. 242, C. P. Lozemei County, November Term, 1915. 

John T. Lenahan for petitioner. 

Martin J. Mulhall for respondent. 

Opinion by Hon. S. J. Strauss, October 26, 1915. 

OPINION 

Thomas McAndrew, a resident and Councilman of Pitts- 
ton City and Edward Barret, who, by resolution of Councils 
adopted by a vote of three to two, was on the 27th of Septem- 
ber, 1915, appointed a policeman, complain that M. N. Don- 
nelly, the Mayor, -who voted in the negative and to whom the 
resolution was duly presented for signature, refuses to sign 
it, although under the law it is his duty to do so; and there- 
fore pray the Court to grant a writ of peremptory mandamus 
compelling the performance of this statutory duty. 
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The defendant, substantially admitting these facts, by 
way of answer, denies the alleged duty because he is advised 
and submits to the Court that Barrett was not duly appointed 
a policeman, but was appointed in violation of an ordinance 
of the City ''establislung the Bureau of Police and providing 
for the government therof," which in its sixth section pro- 
vides: 

''The Superintendent of the Department of Public 
affairs (the Mayor) shall appoint a sufficient number of 
men on the reserve force as herein provided, and all ap- 
pointees of patrolmen shall be made from the members 
of the reserve force." 

and avers that Barrett was not a member of the reserve force 
and that there were four or more persons eligible for appoint- 
ment under the ordinance, and that the appointment of Bar- 
rett was a nullity, not the subject of approval; and finally 
that McAndrew and Barrett have not sufficiently set forth 
personal interests which would warrant the issuance of the 
writ at their instance. 

Several days after answering the defendant moved to 
quash because : 

1. Petitioners have not averred a common, joint or suffii- 
cient individual interest to entitle them to sue. 

2. Barrett does not show a demand on the respondent 
that he sign, or that the respondent has refused to sign. 

This motion to quash must be dismissed. The petitioners 
have sufficient interest to demand relief. 

Sedden v. McBride, 210 Pa. 429, and Com. ex. rel. v. 
Huttel, 4 Supr. Ct., 95, are cited as authority for quashing 
the writ. 

We have carefully examined these cases and regard them 
as inapplicable. 
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The Third Class City Act of June 27, 1913, has not con- 
ferred a veto power on the Mayor. He is required as a min- 
isterial officer, to sign every ordinance and every resolution 
which shall have passed the Council. (See Statute, Art. 6, 
Sec. 6. P. L. 592). 

''It is manifest from this legislation that the affixing 
of the Mayor's signature to ordinances is but a ministerial 
act and involves no exercise of judgment or discretion. 
• • • no personal or official responsibility on his part, 
and amounts to but a certificate that such an ordinance 
has been passed by the Council." 

The signature is required * 'merely to furnish evidence 
of the authenticity of the enactment and the idea of ap- 
proval is not involved, the requirement is directory only, 
and an omission to comply therewith will not render an 
ordinance invalid. The legislation in hand fixes the sign- 
ing by the Mayor and City Clerk as denoting the time 
when the ordinance takes effect, hence, it becomes neces- 
sary to have the signatures of these officers." 

"Com. V. Ward, 5 Lehigh Co. L. J. 395, per Broomi- 
all, J. 
The respondent, however, relies on the prihciple followed 
by Lyon v. Ripple, 4 Kulp 64, Light Co. v. Jacobs, 8 Kulp 
124, and Moore v. Neil, 233 Pa. 408, that the Court will not 
compel by mandamus an official to do that which would be 
illegal, or of no force when done, simply because his duty is 
ministerial; thus, where bonds to be complete in form re- 
quired the official signature of the Mayor, the Court refused 
a mandamus because it appeared that there was no legal 
authority for the issuing of the bonds ; Lyon v Ripple, supra. 
By an analogy the respondent urges the invalidity of Bar- 
rett's appointment as being in violation of the ordinance above 
quoted. 
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Act of June 27, 1913, Sec. 8, P. L. 597, confers upon the 
council undoubted ''power of appointment and dismissal of 
employes and subordinate ofBcers of the city except as other- 
wise provided by this Act," and there is no provision other- 
wise with reference to policemen; they therefore fall within 
the appointive power of the council. 

Article 4, Section 4 of the statute directs ''council shall 
prescribe by ordinance the numbers, duties and compensation 
of the o£Scers and employes of the city,'' and by Article 7, 
Section 6 directs that "council shall fix by ordinance the num- 
ber, rank and compensation of the new members of the city 
police force, and prescribe all necessary rules and regulations 
for the organization and government thereof in accordance 
with this Act" 

There is no other statutory limitation on the power of 
councils over the appointment of policemen. This section of 
the ordinance does not regulate the number, rank or compen- 
sation of members of the police force, nor does it describe the 
numbers, duties or compensations of ofScers or employes of the 
city. 

Had the statute required the council to prescribe by or- 
dinance the qualifications of policemen, we would be compelled 
to give force to such a provision by upholding the ordinance 
as superior to a resolution of councils. By this ordinance lim- 
iting council's right of appointment to those only who have 
been selected by the Mayor, is a distinct infringement ui>on 
the general powers of the council, unauthorized by statute, 
and therefore not effective. 

The Council has no power to pass ordinances in deroga- 
tion of the statutory rights of its successors 

"If the Council be not commanded to exercise the 
power by ordinance, but be expressly given authority to 
exercise it, either by ordinance or resolution, it may adopt 
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the latter method, following the provisions of the charter 
or statute law, and this the more, where the fundamental 
law of the municipality undertakes to enumerate what 
powers may be the subject of ordinance, omitting the one 
in question, and thus leaving it fairly to be inferred that 
its exercise may be by other miethod provided by the 
fundamental law, to wit: by resolution." 

Central R. R. Co. v. Pittston, 12 Luz. Leg. Reg. 89, 
per Wheaton, J. 

Being therefore of the opinion that the ordinance pleaded 
by the respondent is not effective to reduce the rights of coon- 
cil to make appointment by resolution, the defendant has no 
legal ground which justifies him in refusing to sign the reso- 
lution. 

Now, the 26th day of October, 1915, judgment is entered 
for the plaintiff on the demurrer to defendant's answer and 
a writ of peremptory mandamus is directed to be issued as 
prayed for. 

(The Supreme Court allowed an appeal and supersedeas, 
in this case, on petition of defendant.) 
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TRESPASS — ^DIREGT OR INDIRECT — JURISDICTION OP JUSTICE OP 

THE PEACE — ^WHAT RECORD MUST SHOW 

—OS CERTIORARI 

1. A Justice of the Peace has no Jurladlctlon of indirect 
trespaee. The only kind of treaipass of which he has Jurisdiction 
is direct trespass, vi etlarmiB. (See Place's Digest and Guide for 
distinction between the two kinds, page 257.) 

2. Where the injury results from the negligence of de- 
fendant's employe, the trespass is indirect and the action should 
be brought tn the Court of Common Pleas. 

3. The record of the Justice of the Peace must show Juris- 
diction afflrmatiyely. 

No. 62, C. P. Northumberland Coiuily, September Tenn, 1915. 

Certiorari. 

Charles C. Lark, for plaintiff in error. 

Albert Llojd, for defendant in error. 

Opinion by Hon. F. B. Moser, A. J. 

STATEMENT OF CASE 

During the winter of 1914-15, defendant's coal delivery 
wagon, being driven by an employe, slipped upon an icy 
street of Shamokin and hit the fence of the plaintiff, along 
said street, resulting in damage to the same, for which suit 
was brought before Harrison Heslop, J.P., Shamokin, Pa., 
and judgment rendered for the plaintiff and against the de- 
fendant for a sum certain. 

Upon certiorari to the said Justice of the Peace, the de- 
fendant's exceptiona and points were as followis: 

1. The Justice trying the case had no jurisdiction over 
the subject matter in controversy. , 
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Nothing has been adduced to show that the driver drove 
his team negligently, if such was the case. He was driving 
along in the usual manner. The wagon struck an icy spot 
and slipped over against the plaintiff's fence, wrecking said 
fence. There was no direct injury. The injury was conse- 
quential. 

"It is well settled that the action of trespass for the re- 
covery of damages for injury done or committed on real or 
personal estate, of which Justices were given jurisdiction by 
the Act of 1814, was the aiction of Trespass tn ei armis, that 
is where the injury is immediate; the Justice's jurisdiction 
does not extend to the injuries for the redress of which the 
action of trespctss on the case was the appropriate and exclu- 
sive remedy. The Act of May 25th, 1887, which abolished the 
distinction theretofore existing between trespass vi et armis 
and trespass on the case, ''so far as relates to proceedure did 
not extend the jurisdiction of the Justices of the Peax3e to 
causey of action not theretofore embraced therein." (Birkhead 
V. Ward, 35 Sup. Ct. 235, at 240, Rice, P. J. Township v. 
Gordner, 109 Pa. St. 116. Myers v. Gillman, 5 Kulp, 209. 
Murphy v. Thall, 17 Sup. Ct. 500.) 

2. The record does not show affirmatively, or with cer- 
tainty that the Justice had jurisdiction in this case. 

What the record must show. In Wilson v. Trout, 4 
Justices' Law Reporter, p. 260, the summons was issued ''in 
a plea of trespass, founded upon a claim for damages sus- 
tained by plaintiff at hands of defendant by reason of injury 
to the plaintiff's personal property not exceeding $300.00" 
The Court says, "Formerly it was held that where his suit 
was called an action of 'trespass' on his docket, it was pre- 
sumed to mean vi et armis. But since the Act of 1887, which 
destroys the distinction between these different forms of pro- 
cedure and consolidates both in one general action of tres- 
pass, it has been held that the word 'trespass' alone in the 
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Piatt T. Bamhart 

Magistrate's docket does not, in itself, snfficientlj indicate the 
precise form of action or show that the cause of action is ne- 
cessarily within the jurisdiction of the Justice.'' (In this 
ease the Justice's record merely used the word 'trespass' in 
the sunonons). Therefore his record is wholly defective, as 
it does not indicate the precise form of action. 

Where the injury is caused by the serv<mi of employer 
the action should be Trespass on the Case, and not on action 
of Tresspass vi et armis. In Lynch v. Alderfer, 6 Mont. 108, 
the action was for a claim of $4.90 for damages done to his 
wagon by reckless and careless driving on the part of the 
driver of defendant's team. The Court, Swartz, P. J., says 
''We think the transcript discloses a proceeding to recover 
damages for negligence, nor do we see how any other pro- 
ceeding may be maintained. The action is against the de- 
fendant to recover damages for the negligence of the servant 
of the defendant. If the master is liable in such a case, it 
is by reason of the servant's negligence; the action, therefore, 
is trespass on the ca^e," and the Justice has no jurisdiction. 

3. The record of the Justice contains such an insuffi- 
cient description of the alleged acts of trespass on the part 
of the defendant that the jurisdiction of the Justice is no- 
where apparent. 

4. The record does not disclose on its face whether the 
alleged cause of action was trespass on the case or whether 
it was trespass vi et armis. 

5. The record doea not disclose when the alleged acts 
of trespass were committed or that they were not barred by 
the Statute of Limitations. 

OPINION 

And now, to wit, November 12th, 1915, upon considera- 
tion of the matters in the record contained and in view of 
what is set forth in the uncontradicted statement of the de- 
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Piatt T. Bmrahart 

f endant ooncemuig the circumstances under which the aieci- 
dent happened and the action arises, we are of the opinion 
that the Justice of the Peace had no jurisdiction in the piem- 



The defendant's first, second, third, fourth and fifth ex- 
ceptions to the record are all sustained and the judgment of 
the Justice of the Peace is hereby reversed at the costs of the 
plaintiff. 



An exception is noted and a bill sealed for the plaintiff. 
(Reported by B. H. Houseworth, Sunbury, Pa.) 
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The Prince of Peaee 

This IS the month of memory of the Prince of Peace 1 
The Angelic Usher at the threshold of the humble stable where 
Jesus was bom and swaddled, in the manger, because there 
was no room at the inn, declared: '^Olory to God in the high- 
est, and, on earth, peace, good will towaid men!'' (St. Lukei 
Ch. 2. v. 14) . And this same human embodiment of Qod said : 

**But I say unto you which hear: Love j'our enemies; do 
good to them which hate you; bless them that curse you and 
pray for them which despitefuUy use you. • • • And as 
ye would that men should do to you, do ye also to them like- 
wise. • • • But love ye your enemies, and do good, and lend, 
hoping for nothing again ; and your reward shall be great, and 
ye shall be the children of the Highest." (St. Luke, VI. 27- 
35). In his Sermon on the Moxmtain, amongst the beatitudes 
is this: ''Blessed are the peace makers; for they shall be 
called the children of God." (St. Matthew, V: 9). Again: 
"Ye have heard that it was said by them of old time: 'Thou 
shalt not kill, and whosoever shall kill shall be in danger of 
the judgment.' But I say unto you that whosoever is angry 
with his brother without a cause shall be in danger of the 
judgment; and whosoever shall say to his brother: 'Baca," 
shall be in danger of the council; but whosoever shall say: 
'Thou fool,' shall be in danger of hell-fire!" (St. Matthew V: 
22). 

Again he said: "Have salt in yourselves and have peace, 
one with another." (St. Mark IX: 50). 

To the prophets of Preparedness he said: "And which of 
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you, with taking thought, can add to his stature one cubit t 
If then ye be not able to do that thing which is least, why 
take ye thought for the restt Consider the lilies, how they 
grow : they toil not ; they spin not ; and yet, I say unto you, 
that Solomon in all his glory, was not arrayed like one of 
these I" 

And when Jesus was lifted upon the cross and impaled 
between two thieves, reviled, taunted and bruised, he cried 
out: '' Father, forgive them; for they know not what they do.'* 
And the dying and repaitant thief said: ''Lord, remember 
me when thou comest into thy Kingdom." To which Christ 
replied: ** Verily I say unto thee: Today shalt thou be with 
me in Paradise I " (St. Luke, 23 : 42, 43) . , 

St. James, who was a true disciple of the Prince of Peace, 
said: ''And the fruit of righteousness is sown in peace of 
them that make peace." (Ch.3 : 18). 

Again: "From whence come wars and fighting among 
yout Not hence? Of your lusts that war in your members t 
Ye lust, and have not! Ye kill and desire to have, and can- 
not obtain ; ye fight and war, yet ye have not, because ye ask 
not." (James, IV: 1, 2). 

Here we have the key. Lust of power, possessions, prop- 
erty, lands, captives, spoils ! "War is cruelty, refine it as you 
will!" said General Sherman to the Mayor of Atlanta, when 
he gave him twenty-four hours to remove women, children, 
invalids and non-combatants. No Christian man or woman 
can support the new fad of "preparedness." Cardinal Gib- 
bons is right. The spirit of war and "preparedness" for war, 
is the culture of the arch-enemy of Qod and humanity. Chris- 
tianity is not propagated at the point of the sword nor germ- 
inated by the shock of monster guns. The policy of "Pre- 
paredness" is a menace to our liberties. It should be defeated. 
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The Great Writ of Bight 

Under the Federal Goii8titati<A9 the writ of habeat 
carpus cannot be suspended anywhiere that the ciyil coartB 
are open to redress. It is a writ of the highest right and no 
eonrt is justified in refusing to issue it and denying the 
right of the humblest oitizen to be heard upon it. This was 
the question in re. Milligan, et al., before the U. S. Supreme 
Court, reported in 2 Wallace, in which case the great Jere 
Black saved the necks of the defendants. The same ques- 
tion will again be brought before the U. S. Supreme Court 
by Counselors Thomas H. Oreevy, of Altoona, and Ralph D. 
Hurst, of Oreensburg, in the case of H. E. Filler vs. Ben 
Steele, Sheriff of Westmoreland County, No. 2, Nov. T. 
1915, W. D. of Penna. 

Defendant was convicted of murder in Westmoreland 
County, an appeal was taken to the Supreme Court of Penn- 
sylvania and the judgment was affirmed in an opinion by 
Justice Elkin, which was largely a captious technical criti- 
cism of the appellant's exceptions, paper book, etc. The 
main reason urged for a new trial was that the bailiff took 
the trial jury out to walk and a certain object described by 
the defendant in his testimony was critically examined by 
the jury and according to their view furnished the chief 
reason why they disbelieved the defendant and convicted 
him. Of this volunteer expedition of the jury in search of 
occult evidence unknown to the prisoner or his counsel, 
who had no opportunity to meet it or cross-examine the 
evidence hunting-juror-witnesses, it may be said it was 
clearly unlawful, unwarranted and in violation of the Con- 
stitutional rights of the prisoner, regardless of his guilt or 
innocence. Upon this showing, a new trial should have been 
awarded. As it was not awarded, it was an exercise of dis- 
cretion in contravention of the constitutional rights of the 
prisoner. The defendant's counsel appealed to three Jus- 
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tices of the U. S. Supreme Court for a writ of error ; they all 
refused it, among them Pitney, who wrote the opinion in 
the ease of Frank v. Mangum, 237 U. S. 309, the Georgia 
tragedy. The defendant then petitioned the U. S. Court of 
the Western District of Pennsylvania for a writ of habeas 
corpus to have his cause heard on the ground that his eon* 
viction was not by due course of law, but based upon a con- 
clusion as to the credibility of a witness, derived by the 
jurors by occular demonstration of their own seeking, un- 
disclosed to the defendant or the trial Court, a violation of 
law in a civil case and a gross perversion of right in a 
criminal case when the issue is one of life or death. We 
would like to know on what authority a Court of Justice can 
refuse to issue a writ of habeas corpus. 



Minor Judiciary of Pennsylvania 

The annual meeting of the Association of Minor Judiciary 
or Peansylvania, composed of the Justices of Peace, Alder- 
men and Magistrates of Pennsylvania, will be held in Scrai- 
tjn on Thursday, Jannery 20, 1916. The president is J. L. 
Oalloway, Esq., of Moores, Delaware County, and the secre- 
tary is H. H. Brownmiller, Esq., of Orwigsburg, Schuylkill 
County. 

At this raeoting, which it is hoped will be largely attend- 
ed, the Association will elect its oflficers. The membership 
fee is one dollar. Matters of high moment to the Judiciary 
will come before this meeting. 

We have not yet received the program but expect to re- 
ceive it before this number goes to press. But we are assured 
by the Secretary that a large attendance is anticipated. 
Every progressive Magistrate in Pennsylvania is interested in 
the high purpose of this association of representative 
men and useful officials. 
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It is important that an organized effort be made in time 
to prepare amendments to our laws, which will clear up 
some occult points in the practice and smooth out some 
rough places and eliminate patent inconsistencies. It is re- 
q[>ectfull7 suggiested that Magistrates note and prepare pro- 
posals as to reforms and bring them along, or send them to 
the secretary, Mr. Brownmiller, at Orwigsburg, Pa., if they 
arc not able to attend in person. 

By hearing from the Magistrates what are their views 
as to improvements of the system and eradication of pre- 
judices againbt it, the committee on law reform can proceed 
tc consider the matters and draw bills to be presented to 
the next legislature. The Justices' Law Reporter expects 
to be lepresented there and to report the practical results, 
and if des?red, to assist to the extent of its power and ability, 
in sehievement of substantial improvement. Again we urge 
all J7isti<5es of the Peace and Aldermen to attend and be 
benefited. 

Idquorated Antoists 

The judges generally are putting the clamps of the law 
upon automobile sports who go spreeing upon the highways. 
Judge Baldridge, of Blair County, recently fined one $100 
and another $250, saying he would send the next one to jail. 

Ben Lindseyism in Phila. 

The Philadelphia courts, it would seem, have enough 
to carry the criticisms hurled at them, without having to 
answer for the antics of a pugilistic Ben Lindsey! Some 
time ago a real Judge who knows the law and has a judicial 
temperament, tinctured with mercy, held Court in Philadel- 
phia by request. It was Judge Staples, of Monroe County, 
who, in the trial of Clay, et al., showed the gaping Philadel- 
phia courtiers that it is possible to conduct a Court of Justice 
in an ord< rly and gentlemanly way, dispensing with Big- 
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AttomeTS-Blnffing and Counsel-table-cloth-chewing I There 
came up a case in which a crook named Zookej was charged 
with some crime against a female name^ Bendetta, alleged 
to be under the age of consent. When the case had devel- 
oped that the female was quite willing and profited by her 
acts and Zookej, too, was willing to marry her and repair 
in as far as he could any injury she had sustained, there 
was a discontinuance of the prosecution, and a wedding* 
Subsequently Judge MacNeille, of the Juvenile annex of 
the Quarter Sessions stirred up the nasty social mess and, 
according to the Philadelphia press reports, indulged in re- 
flections upon his brother Judge, Staples, who is a gentle- 
man and a scholar. In the course of his judicial probe, he 
put this girl wife, alleged to have been originally bought for 
$2, on the stand to testify against her husband. The dis- 
closures were unprintable. Zookey was put on trial in the 
Quarter Sessions before Judge McMichael, who is one of the 
old Judges of Philadelphia, and the jury acquitted him. 
Naturally, the Juvenile Court Ben Lindsey is scratching his 
magnocaputous organ to ascertain "where am I at?" 



Custody of Children After Divorce. 

It has been adverted upon that the vast accretions of 
encyclopedias of law and procedure, embracing many cen- 
turies of adjudications and scholastic empiricism, fail to give 
an ordinary practitioner in Pennsylvania any light upon 
the procedure in cases that must frequently occur to every 
one engaged in practice. One of these cases is the manner 
of securing an order, when a divorce is granted, awarding 
the custody of the minor children to one or the other parent. 

In Pennsylvania divorce is an equitable procedure in 
the Law Side of the Court of Common Pleas, but the Court 
is governed by its rules based on the statute and the prin- 
ciples of Chancery. The forms of procedure are limited to 
the causes for divorce. But when the evidence is in and the 
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Court is ready to decree a divoree, upon the grounds estab- 
lished, it will also award the custody of the minor children 
to both or either of the parties, according as it shall appear 
that the best interests of such children will be conserved. 
(See Vol. 3, Johnson's Penna. Practice, p. 211). The better 
practice would seem to be to present a supplemental peti- 
tion, setting forth the names and ages of such minor chil- 
dren, their residences and employment, if employed, and 
the reasons why the custody of them should be given to one 
or other of the parents, or both, or whether a guardian 
should be appointed for their persons or estate, or both. 
This is an incidental proceeding and there seems to be no 
statute to cover it. Yet how necessary it is to look after 
the welfare of the children, even more so, since the decree 
may shift the parental control. 



The State Gannot Olaim for Keep of Lunatic 

In Arnold's Estate (13 Delaware County Reports, 450) 
Judge Broomall, reviewing legislation for the keep of indi- 
gent insane in State hosfpitals, has held that the State has 
no legal claim upon the estate of a lunatic, for his keep at 
the hospital at Norristown. If there is an obligation to pay 
anything in excess of the amount paid by the Directors of 
the Poor under the Act of May 1, 1907, P. L. 153, the proper 
party to make the claim is the State Hospital itself. 



A Wiser Husband 

According to a decision of Judge Swartz, of Montgomery 
County, a Pottstown man named Weiser, who was under sen- 
tence of the Court of Quarter Sessions to pay his wife $2.50 
a week for support, cannot rid himself of this obligation by 
going to West Vii^finia, procuring a divorce there and marry- 
iBg again. He is wiser now, by two wives, than he was I 
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Pemuylvaiiia Dutch Not Hyphmated 

Hon. Benj. M. Nead, of Hamsburg, read a lucid paper 
before the Pennsylvania German Society at Beading, last 
month, in which he advocated strict neutrality by our gov- 
ernment in the existing old world war of barbarism, nor did 
he advocate '^ preparedness'' as a means of preserving neu- 
trality. Although Mr. Nead has long been a leader of Demo- 
cratic thought and policies in Pennsylvania, he has not 
joined in the clamor of the military and naval fools who 
now beset the Wilson administration to urge upon it a large 
standing army in time of peace. He knows well, as we all 
do, that nine-tenths of our people in Pennsylvania, of all 
national strains, are opposed to a large army and navy, as 
being undemocratic and unnecessary. He believes in the old 
doctrine of the Democratic fathers, who were men of brains, 
^drtue and knowledge, that a plain, simple, inexpensive gov- 
ernment constitutes true Democracy, and that the converse 
tends to rascality, waste and favoritism such as has made 
it necessary to disembowel all our big warships to make them 
sea-worthy. 

Mr. Nead especially objected to having the Pennsylvania 
Germans, or ^' Dutch," as more commonly called, consid- 
ered as hyphenated citizens. How well he knows that our 
ancestors fled from the devastating wars of Europe in the 
eighteenth century — ^and largely came from the Rhine and 
the Pfalzj from Bavaria, Wurtemburg, Saxony, the Hesses 
and Suabia — ^and estabished civil and religious freedom, 
under the Penns in this Commonwealth. The Congressmen 
from Pennsylvania, outside of Pork districts, will do well to 
lieed the sentiments of our people against creating a lai^ 
graft military establishment, in a;d of our debtor nations, 
unless they tdsh to be speedily retired. An administration 
which creates new modes of taxation and issues bonds to be 
prepared for war in time of peace, is foredoome4 to inevit- 
able defeat next year. 
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Laiudng'ft Dual Nationality Evolution 

For the sake of historical accuracy it may be well to note 
that the gentleman who is entitled to full credit for the *'dual 
nationality" evolution is sumamed Lansing. It arose thus : 

P. A. Leliong, Jr., of New Orleans, a son of a naturalized 
Frenchman, wrote to the State Department, whose acting Sec- 
retary was Lansing, inquiring whether he could be held in 
France for military service if he made a business trip to that 
country. The reply wiMi, infer alia: 

''It thus appears that you were bom with a dual nation- 
ality, and the Department cannot, therefore, give you any 
assurance that you would not be held liable for the perform- 
ance of military service in France, should you voluntarily 
place yourself within French jurisdiction." 

The Acting Secretary of State by reason of his learned 
involution, in due time succeeded the nomitial but peripatetic 
Secretary, and now his evolution of dual nationality and 
allegiance has produced its natural consequence in the devel- 
opment of a treasonable conspiracy to levy war, assassination 
and anarchy upon and against our citizens and nations with 
which we are at peace. 

Service of Summons on Foreign Insurance Oo. 

^e service of a summons in a suit against a foreign 
insurance company, doing business in Pennsylvania, must 
now be made upon the State Insurance Commissioner, at 
Harrisburg, Pa. The manner of service is fixed by the Act 
of June 1, 1915, P. L. 653, wihich must be followed. There 
is no provision in the law that the Insurance Conmussioner 
may accept service, if sent by mail; nor is there anything 
said about who may serve it — ^the sheriff, constable or deputy. 
This is a re-enactment and verbal expansion of the Act of 
June 1, 1911, P. L. 607, which, it was held in Myers v. In- 
surance Company, 22 D. B. 1046, was exclusive, and that 
service could not be made upon the agent. Departmental 
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laws drawn by neophytes and ofScial cormorants, are not 
infallible, it seems, even after the Leg. Ref . Bureau has put 
its arrogantia upon them! These Acts changed the law, as 
stated on Pages 3 and 118 of Justices' Digest & Ouide, 
which it is well to keep in mind. 



Justices' Digest and Guide by Places Complete and 
Ezhaustiye 

JOHN S. WICKS, J. P. 

South Pork Pa., Oct. 27, 1915. 
Editor Justices' Law Reporter, 

Norristown, Pa. 
Dear Sir: — 

As you know, I am in possession of a copy of JUSTICES' 
DIGEST AND GUIDE, and I find it very valuable to me in 
my work; in fact, I could not do without it, so complete and 
exhaustive, that no matter what may come before a Justice of 
the Peace in his jurisdiction, it is truly his GUIDE. 

John S. Wicks. 



An Appreoiatiye Subscriber 

Justices' Law Reporter, 
Norristown, Pa. 
Dear Sir: — 

Find enclosed my check for $2.00, which is for one year's 
subscription of the ''JUSTICES' LAW REPORTER,'' in- 
cluding bound volume No. 14. Would state that I find your 
work of great value to me as a Justice of the Peace and it is 
certainly something that every Squire should subscribe to. 

Very truly yours, 
, D. M. Terkes, J. P. 

Delaware County. Millboumey Pa. 
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Paul G. Adams, District Attorney of Lebanon 
County, V. Henry W. Stough 

BILL FOR INJUNCTION — ^RESTRAINT OP SENSATIONAL FUBLIO 

PBEACHMENT UPON HOMICIDE CASE^ PENDING TRIAL — 

RIGHT OF FREE SPEECH, RELATIVE. 

1. An advertised public discuBsion of a homicide case 
pending in the Oyer and Terminer, by a sensational preacher, is 
fraught with danger to the course of impartial trial, threatens to 
prejudice the rights of the defendant as well as the Common- 
wealth and will be prohibited by a preliminary injunction. 

Ji. A more potent case of irreparable injury can hardly 
be conceived than to deprive a defendant of his right to be tried 
by an impartial jury of the vicinage. 

3. The constitutional guaranty of free speech contained 
in Section 7 Article I of the Declaration of Rights does not mean 
unlimited license to speak. 

4. Section 9 of Article I of said bill of rights which 
guarantees "a speedy public trial by an impartial jury of the 
vicinage," must be construed in connection with the former 
section. A person accused is entitled to a trial by a jury whose 
minds have not been inflamed by a prejudicial discussion In 
public. 

5. The decision of the case of Daily v. Superior Court of 
San Francisco, a California case, in which the bench divided. Is 
not good authority in Pennsylvania. The dissentient minority 
stated the law correctly. 

6. The right of free speech must be restricted so as not to 
operate in a manner prejudicial to the fair and even course of 
public justice. 

In the Court of Common Pleas of Lebanon County, sitting in 
Equity. 

Equity Docket 1915, No. 13. 

Paul O. Adams, District Attorney, for Injunction. 

Harry J. Schools, for Defendant. 

Opinion by C. V. Henry, P. J. 

The facts appear sufficiently in the following : 
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Paul O. Adams, District Attorney of Lebanon Coantjr t. 
Henry W. Stough. 

OPINION. 
This matter is now before the Court upon demurrer to a 
bill in equity. The bill sets forth, inter alia, that the plaintiff 
is the duly qualified Distriet Attorney of the County of Leb- 
anon, in the State of Pennsylvania, that one John Miller is un- 
der indictment in the Court of Oyer and Terminer in said 
Lebanon County, charged with the mnrder of one Cyrus Miller 
and that the said case will be listed for trial at the coming 
December sessions of said Court, beginning Dec. 13, 1915, 
and to be held in the City and County of Lebanon ; that the 
defendant is an evangelist, now conducting revival meetings 
in said City of Lebanon, in a building known as ''The Taber- 
nacle," with a seating capacity of about 4,000 persons, where 
the defendant addresses large audiences, at times composed 
wholly of men; that the defendant on October 10, 1915, an- 
nounced to a large number of people in said tabernacle that on 
the 17th day of October, 1915, he would address his audience 
upon the subject, ''Who Killed Cy Miller''; that the plaintiff 
protested against the making of said address, but that the de- 
fendant subsequently announced to his audiences and to the 
plaintiff that he would make the address as announced and 
advertised; that the "Cy Miller" mentioned in the announce- 
ment is the same person alleged to have been killed by John 
Miller in the aforesaid indictment; that the said address, if 
made, will interfere with the prompt administration of justice 
in the trial of said indictment and will deny to the defendant 
therein a fair and impartial trial, and possibly make neces- 
sary a change of venue for the trial of said case, to the irrepa- 
rable injury of the Commonwealth of Pennsylvania, as well as 
the defendant, John Miller ; and praying for an injunction re- 
straining the said Henry W. Stough from making the said ad- 
dress. This bill was supported by injunction affidavits, in 
which the announced subject of the proposed address was set 
forth as "Who Murdered Cy Millert'* 
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Paul O. AdamB, District Attorney of Lebanon Countj t. 
Henry W. Stough. 

The defendant has demurred to this bill, specially aver- 
ring that it lacks certainty; that it does not discloee such ir- 
reparable injury as would entitle the plaintiff to equitable re- 
lief ; and that the relief prayed for is in derogation of the con- 
stitutional rights of free speech of the defendant 

Preliminary to the discussion of the merits of this demur- 
rer it may well be noted that injunctions are usually granted 
only where properly or rights in property are affected, and 
this may be so as between individuals, but where the state it- 
self, or one of its functions, or its obligations to the public or 
to an individual, are involved, the right to enjom must be rec- 
ognized. The decision in re Debs 158 U. S., 564, 584 was ex- 
pressly placed partly upon this ground, the Court saying: 
** Every government, entrusted by the very terms of its being 
with powers and duties to be exercised and discharged for the 
general welfare, has a right to appeal to its own courts for any 
proper assistance in the exercise of the one and the discharge 
of the other, and it is no sufficient answer to its appeal to one 
of these courts that it has no pecuniary interest in the mat- 
ter,'* and at page 586 *' whenever the wrongs complained of 
are such as affect the public at large, and are in respect of mat- 
ters which by the Constitution are entrusted to the care of the 
nation, and concerning which the nation owes the duty to all 
the citizens of securing to them their common rights, then the 
mere fact that the government has no pecuniary interest in the 
controversy is not sufficient to exclude it from the courts, er 
prevent it from taking measures therein to fully discharge 
those constitutional duties." 

The first reason set forth in support of the demurrer is 
that the bill lacks certainty. True it is that the averments of 
the bill must be definite and certain ; and while there is noth- 
ing definite or certain as to what the defendant may say in 
his address, yet it does appear that the address is to be upon 
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Paul G. Adams, District Attorney of Lebanon County ▼. 
Henry W. Stough. 

the subject, "Who KiUed Cy MiUer," that this Cy Miller is 
the same man for causing whose death a man is charged in an 
indictment for murder, which is pending in the court of this 
County and to be tried at the coming December sessions. It 
is sufficiently definite and certain to conclude that the pro- 
posed discussion is to be upon the fact of the killing of Cyrus 
Miller and to fix the responsibility therefor, either upon the 
defendant in the indictment or some other person, to the pos- 
sible prejudice either of the case of the Commonwealth or of 
the defendant, and to this extent interfering with the orderly 
trial of the case. 

The defendant claims that no irreparable injury will fol- 
low the making of the proposed address. Counsel at bar and 
in his submitted brief has stated that the defendant proposed 
only a discussion of the morals as distinguished from the legal 
questions involved in the death of Cyrus Miller, but even from 
this viewpoint we can see it fraught with much danger, espec- 
ially in the hands of one without legal training and experi- 
ence. The effect of the proposed address or discussion might 
interfere with the selection of a jury, might create prejudice 
or feeling upon the one side or the other, or might drive the 
defendant to ask for a change of venue and thus deprive him 
of his constitutional right to a trial by a jury of this vicinage ; 
and a more potent case of irreparable injury could hardly be 
imagined. 

The third reason specified in support of the demurrer, 
namely, that the relief prayed for is in derogation of the con- 
stitutional rights of free speech of the defendant is the real 
ground upon which the defendant seems to be basing his case 
and merits careful consideration. Our constitutional guaran- 
ties are sacred and Courts should not and will not tolerate any 
infringement upon those rights. The Declaration of Rights in 
Article 1, Section 7, provided that * 'The free communication of 
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thoughts and opinions is one of the inyaloable rights of man; 
and every citizen may freely speak, write and print on any 
subject, being responsible for the abuse of that liberty." As a 
matter of first impression one might well conclude that the 
object of this clause is to permit one to freely speak without 
hindrance or restriction, but a careful consideration of the 
prefatory portion of the clause, which, like a preamble, is of 
importance in determining the real scope of the enactment, 
would lead to the conclusion that this freedom of speech is con- 
fined to the communication of thoughts and opinions and not 
to statements of fact. • • • • 

The said Declaration of Bights^ Article 1, Section 9, fur- 
ther provides that the accused in prosecution by indictment or 
information has the right to ''a speedy public trial, by an im- 
partial jury of the vicinage." Where several constitutional 
provisions are id seeming conflict they must, if possible, be so 
construed that both can stand. If one or the other must give 
way that must yield which under the law is the lesser right. 
Under our constitutions, our laws and our system of adminis- 
tering those laws, nothing is more sacred than life and as be- 
tween those rights affecting life and sound administration of 
justice, and those which involve the privilege of free and un- 
restricted communication the latter must yield to the former. 
It can hardly be doubted but that the proposed address or dis- 
cussion in the manner suggested and in a county such as this, 
would tend to inflame or pr^udice the hearers, would provoke 
discussion upon the streel^ and in the newspapers and in this 
way interfere with the orderly administration of justice in the 
coming trial of the case, to the possible prejudice of the Com- 
monwealth if the discussion were to embrace the fibdng of re- 
sponsibility upon some one other than the defendant charged 
in the indictment, or to the prejudice of the defendant if its 
object were to fix the responsibility upon him, in advance of 
the trial by an impartial jury of this county. 
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The predie qa€Btioii does not leem to have been nised in 
Pennflylvaiiia, but the ooortB of this itate haTO, in a nimiber 
of 08068, enjoinod nnlioenaed free speech. •••••• 



• • • • xhis distinction is pointed out in tlie note to 
Cowan TB. Fairbiother, 32 Lawyers Reports Annotated, 829, 
834. 

••••In Murdoch, Eeir & Co. vs. Wslher, 162 Pa. 696, 
'^threats, menaces and intimidation'' were restrained; In 
Flaccns vs. Smith, 199 Pa. 128, the penmading of appren- 
tices to violate their indentures was restrained; In Brdman 
vs. Mitchell, 207 Pa. 79, in which the ri^^t of free speech 
was raised, the ^'representing or causing to be represented 
in express or implied terms'' that certain employers of labor 
"will suffer or are likely to suffer loss or trouble in their 
business for employing or continuing to employ" the plain- 
tiffs, was enjoined. 

In other States inducing employees to quit work, send- 
ing threatening letters to customers and others to compel 
pliantiff to accede to demands, circular letters threatening 
litigation to users of patented articles, handbills calling 
upon all to withdraw patronage from plaintiffs, interference 
with workmen by threats and intimidation, carrying a 
banner in front of the store of an employer of workmen 
requesting their workmen to keep away, misrepresenting 
authority and threats to boycott, were restrained. Steam- 
ship Company vs. McEenna, 30 Fed. Bep. 48, and Casey vs. 
Typographical Union, 51 Fed. Bep. 260; Continental Insur- 
ance Co. vs. Neudermisters, 67 Fed. Bep. 310; Sherry vs. 
Perkins, 147 Mass. 212. 

Constitutional provisions restricting liberty of speech 
of the freedom of the press have been held not to be in- 
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fringed by statntes against speech or publication which is 
injnrions to gOYcnimenty or its branches of society; People 
YS. Host, 171 N. Y. 423; State vs. McEee 49 L. B. A. 542. 

The provisions of the U. S. Constitution prohibiting Con- 
gress from passing any law restricting freedom of speeeh or 
of the press has been held not to be violated by Acts of Con- 
gress prohibiting the circulation through the mails of obscene 
literature or a lottery advertisement. It is true that this was 
in large measure placed upon the ground that the United 
States could refuse any of its agencies for such purposesi 
but in making a violation of the acts punishable by fine and 
imprisonment Congress has gone farther than a mere re- 
fusal of permission to use the mails for such purposes and 
to some extent at least interferes with free publication^ and 
this in the interest of public morals. 

Counsel for the defendant relies upon the case of Daily 
vs. Superior Court, of the City jond County of San Francisco. 
The facts in this case are very similar to those of the case 
at Bar but it does not appear what the California constitu- 
tion provides with reference to trial by jury, although we 
can assume that it is similar to that of most state constitu- 
tions. Two of the Judges dissented from this decision upon 
the ground that the proposed acts were an interference with 
the sound administration of justice and the impartial trial 
of the defendant in the indictment, and the world today 
knows the possibly deplorable effect upon the trial of the 
case then pending in the courts of California. We can only 
say that we are disinclined to follow the views of a ma- 
jority of the court in that case, especially in view of the 
wording of the constitutional provision in this State and the 
decisions of the courts here upon the question of the re- 
striction of the right of free speech. 
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It seems to us that the only reasonable interpretation 
of the clause of the Bill of Bights guaranteeing free speech 
must except from its operation anything prejudicial to the 
government itself or any of its functions, such as the ad- 
ministration of justice and possibly anything affecting 
public morals and the public health. For these reasons the 
demurrer must be overruled. 

And now to-wit, October 20, 1915 the demurrer is over- 
ruled and the defendant is allowed ten days within which 
to file his answer. 
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Taxation of Dogs 

OPINION OF C0T7NTT SOmCITOB SXBOBIST — ^BBVIEW OF ACTS OF THE 

ASSEMBLY— OONFUCT OF LAWS — ^DEFECTS, CONTBADIC- 

TOBY MUDDLE AND DOUBTFUL CONSTITUTIONALITY. 

Eugene D. Siegrist, Esq., County Solicitor of Lebanon 
Cotuity, gave the County Commissioners of that County the 
following opinion : 

Gentlemen: 

In response to your reference to me of the subject of the 
taxation of dogs, let me submit the following : 

The Act of May 25th, 1893, P. L. 136, is entitled ''an Act 
for the taxation of dogs and the protection of sheep." This 
Act was amended by the Act of March 1st, 1905, P. L. 28 ; the 
Act of April 23rd, 1901, P. L. 92; and the Act of April 23rd, 
1909, P. L. 170. It provides, as amended, a general scheme 
for the assessment of dogs; the levying of an annual tax 
upon each dog assessed, by the "Commissioners in each coun- 
ty and councilmen of their respective cities"; the payment 
of loss or damage to sheep by dogs out of the dog funds 
created by the Act, after complaint to a Justice of the Peace, 
Magistrate or Alderman, and the action thereon of the re- 
spective township, borough or city auditors ; the establish- 
ment of a fund by counties and by cities for payment of loss 
or damage to sheep ; and the disbursement of all excess over 
Two Hundred ($200) dollars in such dog funds to the school 
funds of the different townships, boroughs and cities of the 
eounly, ratably as to taxes paid on dogs. This Act repealed 
all prior legislation inconsistent therewith, expressly. 

The next Act is that of June 7th, 1897, P. L. 130, provid- 
ing that certain claims or parts thereof for loss or damage 
to sheep should not abate by reason of the repeal of local 
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laws. This was f oUowed by an Act of June Ist 1907, P. L. 
862, wliieli purports to be a sopplement to the Aet of Msgr 
25th, 1893, requiring all dogs to wear a collar, to be provided 
by the owner, together with a tag attached thereto, showing 
payment of tax; imposing certain duties upon constables, 
tax collectors and County GommissionerB; providing for the 
killing of dogs of delinquent owners. 

Next in chronological order is the Act approved June 
16th, 1911, P. L. 986 (with its amendmmts of Msy 20ih, 1918, 
P. L. 259, and June 3rd, 1915, P. L. 791), entitled ''An Act 
supplementary to an Act for the taxation of dogs and tlie 
protection of sheep, approved the twenty-fifth day of May, 
Anno Domini, One Thousand Eight Hundred and Ninety* 
three"; etc. This Act, as enacted in 1911, is amended or 
''supplemented" out of all semblance to its original state 
by said Acts of 1913 and 1915. As now constituted, it pro- 
vides (Section 1) that "all dogs of four months old and up- 
wards shall be required to wear at all times a substantial col- 
lar, to which shall be attached the tag hereinafter mention- 
ed," etc. It further provides tiiat dogs shall annually be 
assessed; that the assessor, "at the time payment is made 
by the owners of the dogs," shall deliver a license receipt 
and a metal tag to the owner, and prescribing the kind of 
tag and receipt to be given. 

In Section 3 it is provided that the tax "to be fixed by 
the County Commissioners, borough or city officials" shall 
"be paid on all dogs over eight months of age"; and that at 
the time of payment of the dog license the official tag shall 
be delivered by the assessor to the owner. 

Here will be noticed a plain and gross conflict in the 
provisions of the Act as amended. In Section 1 the age at 
which a dog must wear the tag to be furnished by the County 
Commissioners to the assessor, and by the assessor to the 
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owner, is fixed at '^fonr montlifl old and npwarda"; and in 
Section 3 it is provided that a tax shall be paid on ^^all dogs 
over eight months of age". It may be argued that dogs be- 
tween four months of age and eight months of age should 
wear a collar without the paying of tax and obtaining of tag 
hy the owner, if it were not for the fact it is expressly pro- 
vided that such dogs must wear such tag, and that such tag 
Aall be furnished only upon paymmt of tax« This eonfiiet 
between two of the most important Sections of the Act goes 
far toward making enforcement of it impossible. It goes to 
the very vitals of the Act. 

Section 4 of the last-mentioned Act provides for an elab- 
orate advertisement of notice of assessmoit of dogs in news- 
papers, and to show the grandiose nature of the Act the first 
portion thereof will be literally quoted as follows; ''It shall 
be the duty of the assessors to publish in one or more county 
papers of general circulation printed in tiie English language 
and published in the county in which such assessor resides 
(expense to be met by the general dog fund), a list of the 
dogs so assessed, giving the name and address of the owner 
of each dog, together with the sex of each dog and the num- 
ber of the tag therefor. " 

Section 5 provides for ''thirty days' notice" through 
one or more newspapers of general circulation, printed in 
the English language, in said county, that action with ref- 
erence to the killing of dogs will be taken, etc. 

Section 9 provides, "all acts or parts of acts providing 
for the asseasment of dogs for the purposes of taxation, and 
all other acts or parts of acts inconsistent herewith, be and 
the same are hereby repealed; provided, that all taxes now 
levied and assessed against dogs, under any previous act and 
remaining unpaid, shall be collected under the provisions of 
the acts in force at the time said taxes were levied." This 
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act would clearly seem to repeal the Act of May 25thy 1893, 
P. L. 136, by direct reference, as well as by setting up an 
entirely new scbenue of collection, and thus destroy the ays- 
tem of payment of damages for loss of sheep by dogs ; and 
thus destroy, as well, the fund to be kept for that purpose. 
Since the Act of 1911, provides the establishment of no fund, 
and does not direct where the proceeds of dog taxes shall go 
or to whom they shall be paid, or how kept, there is thus left 
a serious hiatus in the law as it now stands. 

It may be of some interest to refer also to the utter in- 
completeness and inconsistency of the Act of May 25th, 1893, 
and its supplements, with reference to th)a distribution of 
moneys remaining over, to school districts, even though this 
may not be of practical importance in this inquiry. Any one 
who can determine what that Act does mean must have suf- 
ficient imagination to supply that which the Legislature saw 
fit to omit. 

It has been seen from the foregoing that there is an utter 
failure to direct by whom, and for what specific district or 
districts, this tax shall be levied. The only language in the 
Act with reference to this is in Section 3, which speaks of the 
** license fee to be fixed by the County Commissioners, bor- 
ough or city officials." The Act of 1893 made reference 
only to ''County Commissioners and City Councilmen", but 
this former Act provided definitely that the tax should be 
** fixed by the County Commissioners of their respective 
counties and the counciknen of their respective cities." An 
attempt would now seem to be made to interject boroughs. 
There is no direction that the County Commissioners shall 
levy such taxes for purely rural districts, or boroughs in and 
for their own Umits, or **city officials'' for third class or 
other cities. That may possibly have been so intended, but the 
Act does not say so. Moreover, the language of the Act is 
disjunctive, ** being Commissioners, borough or city officials. 
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There is nothing definite or certain in this provision. The 
term "city officials" may be held to refer to city councils, 
but here again the Act is poorly worded. 

If the Act contemplates the levying of the tax by County 
Commissioners for rural districts, by borough councils for 
boroughs, and by city ''officials" for cities, we would then 
have in this county the anomalous situation and inequity of 
the levying of the tax by the County Commissioners for the 
townships, with no tax levied by any borough or city, for 
there is not a borough or city in Lebanon Coimty which has 
so done. 

Whether the Act means that on failure of borough or 
city officials to levy the tax the Coimty Commissioners, 
(because the Act is disjimctive), may levy for the entire 
coimty, or not, does not appear. I certainly would not in 
any event advise the County Commissioners to undertake to 
levy this tax except for the several townships, especially in 
view of the serious consequences that might ensue upon an 
illegal tax. The Act does not even say directly that the 
• County Commissioners shall levy the tax for rural districts, 
that is, for districts other than boroughs or cities. It is 
strikingly vague and indefinite. To attempt to enforce the 
Act in the townships, with no levy or enforcement of taxes 
in the cities or boroughs, would be useless, unjust, discrim- 
inatory and indefensible. 

I am of the opinion that the provision of the Act with 
regard to the levying of this tax is so vague and uncertain 
as, (together with other defects in it), to make the Act in- 
operative. 

There are also serious constitutional objections, in my 
judgment, to the Act of 1911, with especial reference to Art- 
icle 3, Section 6, of the Constitution of Pennsylvania, which 
provides that **no law shall be revived, amended or the pro- 
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visions thereof extended or conferred by reference to its 
title only, but so much thereof as is revived, amended, ex- 
tended or conferred shall be re-enacted and published at 
length." 

I am advising you that by reason of the defects, contra- 
dictions and incompleteness of this Act, and the constitution- 
al objections thereto, it is impossible at this time t6 put the 
same into force and effect, so far as any attempt at the levy 
of a dog tax by the County Gonunissioners is concerned. 
WithI the merits or defects of the Act, as a legislative policy, 
we a^sp officials have nothing to do; but to endeavor to en- 
force that which is so involved in doubt, confusion and con- 
stitutional violation, (if I am correct in this latter assump- 
tion), would be almost certain to subject the Commissioners 
to the most serious difficulties. 

This legislation would seem to furnish a conspicuous ex- 
ample of the muddle to which successive legislatures can 
reduce an intendedly statewide system of taxation. 

Very respectfully, 

EUGENE D. SIEGRIST, 

County Solicitor. 
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Marks v. Bennett 

TRESPASS — DBMUEEEB TO STATEMENT — TIME — CONVEBSION — 

DEMAND. 

In the action of trespaM, a statement which a^enB the 
month and year without giying the day. is sufficient designation 
of a conversion in respect to time to bring it within the statute, 
as to limitation of action. 

An allegation of demand is not necessary where the state- 
ment alleges conrersion by defendant to his own use. 

No. 89, January Term, 1915 C. P. of Union County, Pa. 

Arthur L. Swartz, for plaintiff. 

Cloyd Steininger, for defendant. 

Opinion by Albert W. Johnson, P. J., October 15, A. D. 1915. 

OPINION. 

This is an action of trespass brought to recover damages 
for the unlawful conversion of five turbeys. The defendant 
has demurred to the plaintiff's statement of claim, assigning 
six reasons therefor, but relying chiefly upon the first and 
fifth reasons, which are as follows : 

First. ''No day or time is alleged in said statement at 
which the cause of action is supposed to have occurred. 

Fifth. '*For an action of trespass the statement is insuf- 
ficient for it does not allege a demand on the part of the plain- 
tiff for the property alleged to have been converted, and re- 
fusal on the part of the defendant to comply with such de- 
mand." 

The plaintiff's declaration does allege that the trespass 
or conversion took place **in the month of August, 1914.-' 
This we think sufficient in a case of this chara)cter. The time 
given is within the period of the Statute of Limitations, and 
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there are no such pectdiar facts appearing in the case as to 
entitle the defendant to know the day or the hour. 

As to the fifth reason, it is sufficient to saj that ''where 
the declaration alleges a conversion of the plaintiff's property 
by the defendant to the defendant's own use, the declaration 
is sufficient, though no formal demand is alleged." (Springer 
vs. Groom, 21, W. N. C. 242.) 

The second, third and fourth reasons are not pressed. 

And now, October 15th, 1915, the demurrer to plaintiff's 
declaration is overruled and defendant is ordered to file a plea 
within ten days. 

NOTE BY THE EDITORr-Under the new practice act 
of 1915, questions raised by demurrer or plea of the Statute of 
Limitations must be clearly and precisely stated in the affida- 
vit of defense. Whilst no other paper shall be filed in these 
respects, it would be well for every lawyer to study the scope 
of pleas as explained in Vol. I of Johnson's Pennsylvania 
Practice. To be ignorant of the nature of these former plead- 
ings is to be inexpert in drawing an affidavit of defense, prop- 
erly setting up the plea or demurrer. 
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Svisoerating the Allegheny Ooimty Jmrtices^ JnrisdieUon 

One of those false pretence measures of the Legisla- 
ture of 1915, which is bringing a hot fire of criticism from 
the Magistrates of Allegheny Coimty, is the Act of March 
19, 1915, P. L. 6, which purported to amend the Act of May 
5, 1911, P. L. 198, that established a Coimly Court for 
Allegheny County. The title of the 1915 act gives notice 
that it is an a^mendmient of Section 7, of the former act, 
which related wholly to ** procedures in all Civil Actions,** 
in said Court, ^'by changing the practice in Desertion and 
Non-support cases/' 

The false pretence of this consists in not doing what it 
alleges, but in utterly taking awiay from Magistrates in 
Allegheny County their statutory jurisdiction in such 
cases, except to admit defendants to bail, for which no 
compensation is provided. It is therefore a lie that the act 
regulates civil practice, in such cases as was provided in 
the Act of 1911. What it does is to append in a maladroit 
and sneaking way to paragraph **d" of Section *'7'* as to 
civil practice, the following pernicious special and local 
legislation applicable only to Allegheny County: 

* 'Provided, That in desertion and non-support cases 
there shall be no preliminary hearing before a Magistrate or 
Justice of the Peace ; but the information in all cases shall 
be made before the County Court, which shall thereupon 
issue its warrant of arrest, and the person accused shall be 
immediately brought before the Court for trial. Any Jus- 
tice of the Peace or Magistrate nuty admjt to bail, for a 
hearing before the Court, persons arrested on original war- 
rant issued out of the County Court" 
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The County Court of Allegheny County is thus nDade 
the initial and final Court in a matter quasi-criminal, of 
which Justices of the Peace in every county, except Phila- 
delphia, have primary jurisdiction. The time-honored pur- 
pose of the office of Justice of the Peace, to be arbiter and 
advisor in family disputes, and to bring about reconcilia« 
tion, at the least expense to the parties, is thus wholly an- 
nulled in Allegheny County by this special act, prohibited 
by Article 3 of the Constitution. It violates clause 2, of 
Section 7, because it regulates Justices' jurisdiction in a 
single county. It violates clause 17 of said section, because 
it regulates by eviscerating the jurisdiction of Justices of 
the Peace of Allegheny County. 

It violates Section 3 of Article 3, because it does not 
clearly express in its title the purpose of special legislation. 

It is a pernicious piece of interlarding of an original 
statute, which had for its purpose the relief of the Courts 
of Common Pleas of Allegheny County, that were over- 
crowded, and years behind with the trial list. The purpose 
of the original act, which was held constitutional in Gott- 
schall V. Camipbell, 234 Pa.347, by a 4 to 3 Court, was not to 
rob Magistrates of their proper jurisdiction, but to relieve 
the Courts of Common Pleas of their congestion. Therefore 
we say this piece of patch-work is a lie on its face. It was 
promjptly sneaked through the early days of the session, 
without previous (notice, without the knowledge of the 
respectable and representative Magistrates of Allegheny 
County, without any petition from^ any body of citizens who 
were complaining of any mischief to be remedied, without 
any hearing before the body of voters of Allegheny County. 
It may be fitly characterized as a species of legislative rip- 
perisml, to which the good citizens of Allegheny have supine- 
ly submitted in the past. The incongruity of such legislation 
exposes the hand of a neophyte who has curious cunning, 
but knows no law that he is boxmd to respect. 

It was probably the result of the cranky notions of 



Digitized by 



Google 



JUSTICES* LAW REPORTER I3I 

one nuto, who took advantage of his trust to inflict upon the 
poor and destitute the necessity of tramping from all parts 
of a lai^ county to Pittsburgh to get legal relief in their 
hours of woe and destitution. 

We are fully aware of the decision in Comth. v. Hop- 
kins, 241 Pa. 213, afOiming 53 Supr. G. 16, which did not 
arise on the robber act of 1915, here discussed. There may 
also have been an imperspicnous presentation of the real 
merits of the case. Decisions to be honored by reasonable 
creatures must be founded on reason and no question was 
ever settled that was not settled right 



Allegheny Digest 

Under the direction of Oscar Emrich, Allegheny County 
Law Librarian, a corps of eight industrious and perspicacious 
members of the bar, have compiled and codified the more than 
6,800 Acts of Assembly and Sections of Acts, general, special 
and local, which pertain to Alles^eny County* The purpose 
of this great work is to reduce to a homiogeneous system all 
legislation applicable to said County, and it involved labor, re- 
search and comparison of extraordinary character. The vari- 
ous inconsistencies and repugnancies found by this research, 
have been reported to the County Commissioners, County Con- 
troUeH and Librarian Emrich and legislation wQl be asked to 
cure the imperfections. The work will be published in the 
early part of 1916, and will make about 1,000 pages, which 
will be of great value not only to Allegheny Counly, but a 
large portion of the State adjacent. 

IDlitary Training in the Behools 

If it be deemed necessary to carry out the false theorem : 
' 'In time of peace, prepare for war," then let us begin aright, 
and start the military training in school, when the youths have 
attained the age of twelve or thirteen years. To lieam to 
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commandy the youths must first leam to obey. The boys of 
twelve could be set to work several hours of the day, in evohi- 
tions, wall-scalingy leaping and running, instead of foot>ball 
and base ball and blackguardisuL The girls could be taught 
to nurse, make bandages, prepare quick remedies and cures 
for wounds instead of snake bites and love bites I 

It was said of the great Napoleon, who died at St. Hel- 
ena, that' he loved his ^' Marie Louisies," as he affectionately 
termed his little boy recruits, which he led to disaster at Wat- 
erloo, because they were not afraid to die ! And so, now that 
the constitution of our fathers is set aside and American pure 
Democracy is relegated to the woods, let us adopt the ideals of 
Frederick the Great of Prassia and turn all our schools, pub- 
lic, private and religious, into training camps. Let us turn 
the benign picture of the Good Shepherd and the Prince of 
Peace, to the wall and set up over it the conglomerate portrait 
of Alexander the Great, Caesar, Pompey, Tamerlane, Saladin, 
Napoleon Bonaparte and Satan ! 



Threat of Oosficription 

It is marvelous to reflect upon the devolution of a Feder- 
alist administration from a plain Democracy. This .country 
is now afflicted with a Secretary of War, who, in the very 
teeth of the Constitution, and the policy of all the Democratic 
heroes of the past, insists upon a theoretic necessity for the 
enlargement of the U. S. Standing Army to a maximum of 
141,000 officers and men, and, besides this, a ''contiaental 
army'* of 400,000 men and 120,000 militia, all to be main- 
tained by the sweat of the workers and producers of wealth, at 
the annual rate of $182,000,000. The warlike Secretary, in 
order to compel the workers of the nation to make up this 
quota of ** preparedness," is reported in the Pittsburg Post of 
December 10th last, which gives him its unqualified, but unin- 
fluential and unreasoning endorsement, to be ready to enforce 
his hallucination by conscription. Not to be misrepresented, 
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we quote from the same paper, wbat Oarrison is alleged to 
have said: 

" If the nation requires certain services and offers the most 
favorable opportunity for the citizens to furnish such service, 
andy notwithstanding that, it cannot secure such service it 
must then resort to some method of compelling the service. " 

This is in effect a confession and a threat It confesses 
that Mr. (Harrison aiid thb ninnehamm«r* 'statesmen '' wiho have 
in secret evolved this vast standing army, are ''the Nation/' 
and that "the citizens," who voted to put them in as public 
servants instead of masters, must respond, lay down their tools 
of industry and endeavors of thrift and drill for "the nation** 
or "the nation" will draft them or visit them with public 
damnation ! It is moreover proof positive of the allegation 
generally made in private by leaders of the party in power 
that there is not a Democrat in the bunch, unless it be the man 
from the Alamo ! Again, it is capable of demonstration, like 
a theorem of Euclid, that the magnocaputous Secretary, who 
was once a Federalist Judge in Jersey is unfamiliar with or 
contemptuous of the constitutions of this Federal Union. What 
Great Britain, after a year of terrible war and loss of life, re- 
fuses to do, this learned Dogberry of the "Preparedness" ad- 
ministration, with arrogant flippancy, proposes at the very 
outset, because he has an intuition that his chamber general 
scheme will utterly fail, as it ought to. 



Record in Summary Oonviotioii 

In a summary conviction for violations of the automo- 
bile law the record must set forth the evidence of both com- 
plainant and defendant, to sustain it (Comth. v. Davies, 43 C. 
C. 536). 
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New Practioe Act 

The attention of the profession is called to the fact that 
the January number of the XJniyersity of Pennsylvania Law 
Beview and American Law Register, ready on January Ist, 
contained an article by David W. Amram, Esq., Professor of 
Practice in the University of Pennsylvania, on the new Prac- 
tice Act which went into effect on January 1st. Subscrip- 
tions and single copies may be obtained upon application to 
the Law Review, 3400 Chestnut Street, Philadelphia. 

This review of the scope, purpose and effect of the act 
will be illuminating and useful to the profession. 



Uagistrates' Oourts of Fhiladdphia 

Under the Magistrates' Courts lottery law (see Place's 
Justices' Digest and Guide, p. 25, par. 6) it required the 
legal direction of City Solicitor Ryan, the spinal column and 
No. 10 boot of Mayor Blankenburg, and the alleviating 
plaster of Senator Ed. Yare to adjust the ambitions and 
locations of some of the Magistrates. As finally adjusted, 
their courts and locations are as follows : 

1400 S. 10th St., G. W. McFarland. 

700 S, Broad St., Benj. H. Renshaw. 

S. W. Cor. 8th & Pass'k. Ave., Joseph Coward. 

738 S. 9th St., Harry J. Imber. 

216 S. 4th St., John J. Harrigan. 

501 Cuthbert St., Wm. Eisenbrown. 

1016 Pine St., George A. Persch. 

1510 Sansom St., Charles P. Rooney. 

23 N. Juniper St., John McCleary. 

1331 Arch St., Wmi J. Tracey. 

533 Callowhill St., George K Hogg. 

1009 Ridge Ave., William Beaton. 

314 N. 15th St., John F. CoUins. 

332 W. Girard Ave., LesKe Yates. 

251 E. Girard Ave., David S. Scott. 



No. 


1. 


No. 


2. 


No. 


3. 


No. 


4. 


No. 


5. 


No. 


6. 


No. 


7. 


No. 


8. 


No. 


9. 


No. 10. 


No. 


11. 


No. 12. 


No. 13. 


No. 14. 


No. 15. 
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No. 16. N.W. Cor. Hancock & Susq. Av., Wim, J. Gletin. 

No. 17. 2143 N. Front St., John S. Dietz. 

No. 18. 1128 Oirard Aye., Joseph GalL 

No. 19. 2304 Ridge Ave., Thomas F. Watson. 

No. 20. 2700 Germantown Ave., Bobert Carson. 

No. 21. 4627 Frankford Ave., Edwin K. Bone. 

No. 22. 4 E. Chelten Ave., Evan T. Pennock. 

No. 23. 3947 Lancaster Ave., Maxwell Stevenson. 

No. 24. 3726 Market St, Wm. J. Harris. 

No. 25. 546 Tasker St., Carl B. Baker. 

No. 26. 1408 Federal St., James A. Briggs. 

No. 27. 2839 Kensington Ave., Byron E. Wrigley. 

No. 28. 4330 Main St., Manayunk, Geo. W. Price. 

Having thus adjusted their respective courts, those 
who have not yet received The Justices' Law Reporter and 
Places' Justices' Digest and Guide, wiU doubtless see the 
advisability of keeping up to date by these practical publi- 
cations. The J. L. R. is the only publication in the United 
States which represents and supports the rights and inter- 
ests of the minor judiciary. It stands without a rival in this 
respect. 

Libraries of Legal ''Error.'' 

The Law Libraries of every State and County in the 
XI. S. are clogged with tomes of ''error." In Pennsylvania 
we now have 249 volumes of Supreme Court Cases of Error. 
Before that, there were 65 volumes of straight error begin- 
ning with Dallas. In addition to these we have 58 volumes 
of less error, declared and exorcised in the Superior Courts 
"intermediate conjecture," as Orlady facetiously, but 
pointedly termed it; Then we have the "side reports," some 
twenty volumes ; and aU the County Court cases, forty large 
volumes, and the District Reports, 24 volumes, with a dozen 
or more local reports a!Qd 13 volumes of the JUSTICES' 
LAW REPORTER, largely the errors of Justices, Alder- 
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men, Magistrates and local officers, who should know bet- 
ter than to commit error. 

In order to classify all the errors of English cases, we 
have whole libraries of Encyclopedias, under one title or 
another. As soon as one set or magnacephalous compilers 
and bibliographers gets through with a series, another 
set takes it up and by a new system of deglutition, similar 
to a bovine animal chewing her cud, casts upon the unof- 
fending Judges and lawyers a new series of errois in a 
different style of binding! There are still a few who bite 
upon this kind of book-making, not for the ''error" that is 
in the volumes, but because the binding is attractive and 
will make an impression that the owner has in these books 
what he never had and never will have in his head ! 

When Justinian became Roman Emperor he found law 
and error covered up and intermingled in 2000 volumes, in 
Rome. This led him to codify and reduce the law to a compre- 
hensible status, in A. D. 528. He brought out his pandects, 
which were models of justice and equity. The inheritance 
laws of Pennsylvania follow the enlightened laws of Jus- 
tinian. (See Johnson's Orphans' Court, p. 457.) 

An Unlawfol IntimldatiioiL 

In the Wilkes-Barre Waechter of October 21, 1915, ap- 
peared the following : 

"WARNING'' 

''In pursuance of the high (k-und-k) Austrian-Hungarian 
(Botschaft) information, hereby all Austrians and Hungar- 
ians, as well as Bosnian-Herzogowinian citizens are warned, 
that, under Section 327 of the Austrian-Hungarian military- 
criminal law, in case they are working in factories which pro- 
duce arms, munitions, etc., for the enemies of the Fatherland, 
are guilty of violating the military power of their land, for 
which the punishment is from one to twenty years imprison- 
ment and, under aggravating circumstances, even the death 
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penally. Should they ever return to their homes, they invite 
the full penalty of the law. Imperial and Boyal Consular 
Agency for Austria-Hungary." 

If this is not a pointed threat to all natives of Austilia 
and its dependencies who are working in Pennsylvania in any 
factory which makes powder, arms or other war materials, to 
quit work without any offer or inducement of compensation, 
what is itt It is a threat to intimidate which under our laws 
is a grave offense. The foreign agency which published this 
should be immediately prosecuted under the laws of Pennsyl- 
vania and the United States. It is not a matter for diplo- 
matic representations and palaver by the namby pambyists of 
the State Department at Washington, whose imbecility is a 
towering reflection upon the virility of the American nation. 

They Found the Way 

After the U. S. Attorney General's department had 
searched the Inter-State Comynerce Law through, fished up 
all the harbor and navigation laws, and run down the neu- 
trality reports, THE JUSTICES' LAW EBPORTER of 
November pointed out the way. A dispatch from New 
York, dated Decemjber 6, advises us that the Federal Grand 
Jury has indicted Fay and five others for conspiracy to 
commit murder by means of attaching bombs to outgoing ves- 



A Judge's Teetimiooial 

' 'I use Place's Justices' Digest and Guide, to answer ques- 
tions by Justices and Constables, more than any other book 
in my library except the Digest of the Laws. There is no 
branch of the law upon which lawyers are less posted than the 
matters treated in Place 's book. I can find the law in it read- 
ily, when I would have to search elsewhere, with great loss of 
time, for it. 

HON. JAMES W SHULL, 
New Bloomfield, Perry County 



Digitized by VjOOQ IC 



138 justices' law reporter 

When Bigamoiu Acts Are Not Proved 

In the September number (P. 28) the question was pro- 
pounded : "When is a twice wed man not a bigamist T" The 
case was Comth. v. Homing, No. 4, Sept. Session, 1915, Juni- 
ata County, and the chaise in the case, we are inform;ed by 
Attorney Chas. B. Crawford, was not bigamy. The case was 
heard by Judge Cummings of Northumberland County, spe- 
cially presiding. In it were joined a claim for support by 
the Pennsylvania wife, whose rights had not been determined 
nor severed by the western divorce, and a chaise that defend- 
ant was having two wives at the same time contrary to Section 
2 of the Act of March 27, 1903, P. L. 102. The proofs ad- 
duced in court were so inadequate on the point of cohabitation, 
as defined by the late Judge Paxson in Gring vs. Lerch, 112 
Pa. 244, that this branch of the case was abandoned. But the 
defendant was required to support his Pennsylvania wife, as a 
matter of social law. 

Eeonoanlc Dianger 

Prof. Francis D. Tyson, a Professor in the University of 
Pittsburgh, voices a fear, that we all feel except our riotous^ 
spend-thrift representatives in oflSce at Washington, when he 
says that the internal danger which threatens us is the abnor- 
mal influx of foreign hordes, who live in bands, cheaply and 
dirtily, and drive the American laborer and business man out 
of competition. He states the matter mildly. Any one who 
travels and observes conditions in Pennsylvania, will testify 
that where this foreign invasion hives, all American social, le- 
gal and economic ideals are beswined. Prof. Tyson states 
that since 1820, 35,000,000 human beings have migrated to 
America. In 1907, the influx was 1,250,000 and in 1910, it 
was increased to 9,000,000. The war in the old world has 
greatly increased the migration. The chief part of this hu- 
man tide remains in the coast cities and towns. In New York 
city, eight of ten are foreign bom, or with one of Lansing's 



Digitized by 



Google 



justices' law reporter 139 

*'dual allegiance" navel cords. In Pittsburg the ratio is six 
out of ten. The Americans, where are they! Gone west or 
south. The end of the war in Europe will bring millions 
more. . It behooves Congress at once to amend the law as to 
immigrants. We propose a measure of self -protection. Let 
it be enacted by this Congress that no alien shall enter any 
port of the United States, unless he declares under oath his 
purpose before the immigration officers that he comes either 
as a visitor, sojourner, or a paj^enger through it to some 
neighbor country; or as a student at some particular school 
Or college, or to practice some profession, or engage in some 
specific art or labor with a view to permanence ; that in the 
ease of a purpose to engage in business or become a resident, 
he shall further declare his intention specifically, as to busi- 
ness or employment, trade or calling and state in what place 
he intends to locate and that he and his family shall willingly 
submit themselves to obedience to the Constitution of the Unit- 
ed States and the State in which he shaU reside, and the ordi- 
nances of the city or town of his residence and that he shall 
support and defend the sovereignty of the United States, 
against every other sovereignty and that which he left, partic- 
ularly, and that in case the sovereignty which he left shall en- 
gage in war with any country, he shall not abandon this coun- 
try and return to said country and that he will become natur- 
alized as a citizen as soon as the law permits such naturaliza- 
tion. The immigration officer at each port should be author- 
ized to take such declaration in a record and to have a photo- 
graph taken of every single person, and of every family group 
admitted, who declare their purpose to become residents, and 
the same be entered upon this record, for the purposes of iden- 
tification, the same as is done when persons from China are 
admitted. There is no reason to make an invidious distinc- 
tion. The police purposes and benefits of such a practice are 
obvious. This economic safe-guard is of higher importance 
to the people now, than to enlarge the army by a single man 
or gun. 
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Legal Learning and Judgment 

It was Montaigne who said: 

**0 would to God, that for the good of our Justice, 
the societies of Lawyers were as well-stored with judgment, 
discretion and conscience, as they are with learning and 
wit. Non vitae, sed scholae discimtis. (Seneca, Bp. cvi. f.) 
We learn not for our life, but for the school It is not enough 
to join learning and knowledge to the mind; it should be 
incorporated into it; it must not be sprinkled, but dyed 
vath it; and, if it change not and better her estate, (which is 
imperfect,) it were much better to leave it. It is a danger- 
ous sword, and which hindereth and offendeth her mas- 
ter, if it be in a weak hand, and which hath not the skill to 
manage the same." 

Many a highly learned lawyer, though he knew all the 
stuff in the encyclopedias, and then some, has literally starved 
at the Bar, because he lacked the tact and judgment to 
adapt his towering learning to the most insignificant cause, 
or any other cause, in sequence. 

A Constable Case 

In the case of H. S. Kiskus, et. al. v. James Caldwell, 
Constable, No. 703, May T. 1915, Court of Common Pleas of 
Westmoreland County, J. H. Keenan for defendant, the de* 
murrer to the complaint was sustained because it did not 
show that the Constable, who was sought to be charged with 
the amount of the execution, was the Constable of the proper 
district, and that the execution was duly placed in his hands 
and accepted for execution. A Constable who does not re- 
side in the district where the defendant resides or nearest 
to it, need not accept a writ of execution. 
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Graupner v. Boyd 

CLAIM FOB WAGES — ^BXBOUTION — PSEFEaUENOB — ^HOSTLBB — SUF- 
FICIENCY OF NOnCB>— EXCEPTIONS. 

1. Whilst legislatlT« preference of wages of manual labor, 
partakes of the character of daee legislation, it is fayored from 
motiyes of humanity, in aid of the weak and dependent, whose 
only income is from their labor. 

2. Under the bankruptcy law of July 1, 1898, the trustee 
In bankruptcy has no connection with the exempt property of a 
bankrupt, beyond setting it aside. 

3. A notice of a claim for preference of wages of manual 
labor is sufficient if it sets forth: (1.) That the labor was per- 
formed within the time limited; (2.) In a business defined in 
the Act of Assembly; (3.) The amount due; and that the 
property subject to the preferred lien is embraced in the levy. 

Acts of April 9, 1872, January 13, 1883, and May 12, 1891. 
Sec. 70a, Gh. VII. Bankruptcy Act of Congress, July 1, 1898. 

January Term, 1915, Court of Common Pleas of Perry 
County. Alias Fi. fa., No. 2. 

Wages claim. 

W. H. Spongier, Esq., for claimant. 

J. M. Bamett, Esq., for judgment plaintiff. 

Opinion by Hon W. N. Seibert. 

' The Sheriff, by virtue of Alias Fi fa., No. 2, of Janu- 
ary Term, 1915, issued upon a judgment of Mary L. Graup- 
ner V. Stephen J. Boyd, levied upon the defendant's per- 
sonal property and advertised the same for public sale on 
"Wednesday, December 2, 1914. Prior to the sale a wages 
preference claim to the amount of seventy-five doUars was 
filed with the Sheriff by Harry Eitchie, written on a sheet 
bearing the letter head of the defendant in the execution, 
of which the following is a copy: 
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Graupner t. Boyd. 

''United Telephone. At Trolley TerminaL'-' 

"A Delightful Place Overlooking the'' 

^' Broad Susquehanna." 

"EAILROAD HOTEL'' 

"Stephen J. Boyd," 

"Proprietor." 

"THE LEADING HOTEL." 

"First Class Accomanodations." 

"All Lnprovements." 

"Choice Liquors at the Bar." 

"South Main Street." 

"Marysville, Pa." 

"James M. Baer, 

"High Sheriff of Perry County, Pa. 

"Please take notice that in pursuance of the Act of 
Assembly made and provided for the better protection of 
wages for hostlers, porters, &c., that I have been the hostler 
at the Bailroad Hotel, Marysville, Pa., since August 9th, A. 
D. 1913, to the present time, and during that time, being 
hired at three dollars per week, and paid up to June 1st, 
A. D. 1914, and from that tune to Nov. 1st my wages are 
due and unpaid, nearly twenty-five weeks at $3.00 per 
week or $75.00. I hereby give you this notice to retain the 
sum of $75.00 due me out of the first mioney received ont 
of the sheriff's sale of the goods of Stephen J. Boyd, which 
sale takes place on Wednesday, Dec. 2nd, 1914, and pay 
over the same to me. 

"Witness my hand and seal this 1st day of Dec, A. D. 

1914. * • *'**'*^!S!I 

"HABRT EITOHIB." (SeaL) 

To this claim the execution-plaintiff filed eight excep- 
tions, to wit: 
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Graupner t. Boyd. 

1st. The said claim was not filed with or presented 
to the Sheriff within the time required by law. 

2nd. The claim does not state that the claimant was 
hired by or in the employ of the defendant. 

3rd. The claim; does not state that the sendees ren- 
dered were so rendered in and about a business carried on 
by the defendant, nor does it define the nature of the busi- 
ness in and about which said services were rendered. 

4th. The claim, does not contain a description of the 
process in the hands of the Sheriff under which the sale of 
said property was to be made, so as to indentify said 
process. 

5th. The claim does not state that it is a lien upon the 
specific property levied on by the Sheriff, nor that the 
property levied on was used by the defendant in the said 
writ in his business. 

6th. The claim does not state from whom the wages 
are due. 

7th. The claim does not state that a lien is claimed 
upon the property levied on by the Sheriff. 

8th. The claim is not a lien upon the property levied 
on for the reason that all of the said defendant's property 
passed to his trustee in bankruptcy by whom the property 
levied on was set aside for the benefit of the said defend- 
ant on account of the exemption of $300.00 subsequently to 
the time during which the said services were rendered. 

On the argument the first exception was withdrawn. 

The statement of facts contained in the eighth excep- 
tion are ex parte and not supported by proof and, for this 
reason, claimant's counsel argues this exception must falL 
Claimant's counsel further contends that, if the facts al- 
leged in this exception were established it would be ineffec- 
tual for the reason that the title to the exempt property 
levied upon by the Sheriff, never passed to the trustee in 
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Oraupner t. Boyd. 

bankruptcy but remained constant in the defendant, who 
took no new title, but continued seized of that property 
unaffected by the proceedings in bankruptcy. This view is, 
in our opinion, correct Chapter 'VII, Sec. 70 (a) of the 
Bankruptcy Act approved July 1, 1898, provides: 

''The trustee of the estate of a bankrupt, upon his ap- 
pointment and qualification, and his successor or succes- 
sors, if he shall have one or more, upon his or their ap- 
pointment and qualification shall in turn be vested by oper- 
ation of law with the title of the bankrupt, as of the date he 
was adjudged a bankrupt, except in so far as it is to prop- 
erty which is exempt." 

Beyond setting aside the exempt property the trustee 
in bankruptcy has no connection with it : Brandenburg on 
Bankruptcy, page 130, par. 6, and Federal Decisions cited 
in foot note 53, supporting the text. This exception is dis- 
missed. , 

Exceptions 2 to 7, inclusive, aver the claim as filed 
with the Sheriff fails of sufSciency to meet the statutory 
requirements. 

The legislation giving "preference to wages out of 
proceeds of execution sales began with the Act of April 9, 
1872, which was amended by the Act of January 13, 1883, 
and that by the Act of May 12, 1891, under the provisions 
of which latter act the claim in this case was filed. ''Each, 
successive act enlarges the number of persons intended to 
be benefited. The first act included only four classes, the 
second twenty-three and the third twenty-five.'* Mulhol- 
land V. Wood, 166 Pa. 486. 

It was said in Adamson's Appeal, 110 Pa. 459 (1885), 
that the law which allowed a preference to wages claims 
was a species of class legislation, and it is not unreasonable 
to require that all the facts necessary to bring his claim 
within the act should be stated in the notice he is required 
to give. To the same effect are Oreen v. Ineson, 43 Super. 
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Graupner t. Boyd. 

Ct. 447 (1910), and Eberhart v. Fatz, 3 Berks 53 (1910). 
T¥hile these cases seem to invite a strict construction of 
the several acts, the first named case, following earlier 
acts, held that the notice was snfScient that set forth, (1) 
that the labor was performed within the time limited; (2) 
in a business defined by the acts ; (3) the amount due ; and 
(4) that the property subject to the preferred ii&a, is em- 
braced in the levy. All later cases have adhered to the same 
role without any restriction. In Sproul v. Murray, 156 Pa. 
293, and MulhoUand v. Wood, 166 Pa. 486, it was held that 
the Act of 1883 should receive an enlarged and remedial 
construction in ascertaining whether certain persons speci- 
fically named were within its provisions. In Timmes v. 
Metz, 156 Pa., 384, Justice Thompson said: 

"With the struggling for livelihood intensified by the 
progressive ntt>vements of civilized life, such legislation nec- 
essarily has its foundation in a humanity that would aid 
the weak and consequently should not be restricted in its 
oi>eration by requiring the highest degree of precision in 
the notices to be given to secure its benefits.'' 

In Osborne Machine Co. v. Wilson, 58 Super. Ct. 209, 
Judge Eephart quotes the above language of Justice Thomp- 
son, with approval, and further says, speaking of wage 
claimants: 

"If there is any one of these special classes of favored 
claimiants, whose rights should be generously regarded and 
enforced, it is this class of claimants. They should not be 
held to the rigid unbending requirement of the exact letter 
of the statute, disregarding entirely its spirit. The act pro- 
viding for this preference has for its foundation the im- 
portant rights of a large class of individuals to whom; its 
benefits are of the gravest importance. The claims there- 
under are of a character that appeals to mankind as being 
entitled to liberal consideration. Unlike those claims which 
deal in a business, large or small, the loss of whieh, in a 
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Granpner t. Boyd. 

contest such as this, from the very limitation in amount 
imposed by the act, would not be of serious consequence, 
the wage claim is single and represents all the earnings 
for a given period and generally the only source from* which 
the claimant gets his livelihood during the time dainved 
for. Its loss, then, becomes a very serious matter to the 
claimant/' 

The notice in this case sets forth as to requirement (1) 
that the claimant had been hostler at the Railroad Hotel, 
Marysville, Pa., since August 9, 1913, to November 21, 1914, 
and during that time was hired at three dollars per week 
and paid up to June 1, 1914, and from that time to Novemn 
ber 21, 1914, his wages were due and unpaid, namely twen« 
ty-five weeks at $3.00 per week, or $75.00. 

Aa to requirement (2) the notice sets forth the business 
he was employed in was hostler at the Railroad Hotel in 
Marysville, Pa., a class expressly included in the first sec- 
tion of the Act of May 12, 1891. 

As to requirement (3) the amount claimed is stated as 
$75.00, and the time within which it was earned, to wit, 
from June 1, 1914, to November 21, 1914, which was within 
six months of the sale held by the Sheriff on December 2, 
1914. 

As to requirement (4) he claims the preference out of 
the first money received out of the Sheriff-s sale of the 
goods of Stephen J. Boyd, which took place on Wednesday, 
•December 2, 1914. A sheriff makes a sale of personalty 
only after levy is first made, and necessarily the notice in 
this case informed the Sheriff that the property subject to 
the preferred claim was embraced in his levy. 

None of the exceptions deny that this claimant ren- 
dered the services he dainm to be allowed a preference for 
ad an employee of Stephen J. Boyd in the capacity of a 
hbstler in Stephen J. Boyd's business of keeping the hotel 
in the Borough of Marysville known as the Bailroad Hotel, 
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bnt avers that the notice fails to set these matters forth 
-with particularity. 

The notice to the Sheriff is written upon a sheet of 
letter paper with the printed heading as set out on page 
1 ante, stating that Stephen J. Boyd was the proprietor of 
the Railroad Hotel, Marysville, Pa. ; in the written part of 
the notice the claimant states that he was the hostler at 
the Bailroad Hotel, Marysville, Pa., since Angost 9, 1913, 
up to Noyember 21, 1914, and that he claimed his preference 
out of the first money received out of the Sheriff's sale of 
the goods of Stephen J. Boyd, to take place on December 
2,1914. . 

On the whole we are of the opinion that the notice 
given to Sheriff Baer by this claimant was suficiently par- 
ticular and contains all the essential requisites of a proper 
notioe. 

And now, to wit, December 14, 1915, the exceptions 
filed by Maiy L. Oraupner, plaintiff in Alias Fi Fa. No. 2, 
January Termi, 1915, Perry County Common Pleas Court, to 
the wages preference claim of Harry Bitchie for the sum 
of $75.00 out of the proceeds of the Sheriff's sale of the per- 
sonal property of Stephen J. Boyd, defendant in the above 
stated execution writ, are dismissed, and James M. Baer, 
Sheriff of Perry County, is directed to pay the said amount 
of $75.00 wages claim of Harry Bitchie out of the proceeds 
of said sale in his hands. To this decree the said Mary L. 
Oraupner excepts and bill sealed. 

Reported hj Walter W. Rloe, New Bloomfleld, Pa. 
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Polemani v. Cassisi 

APPEAL NUNC PRO TUNC ^ACT OP JUSTICB OP THE PEACE. 

1. The law 1b clear and the authorities are uniform, that 
where an appeal is perfected, and by a Justice of the Peace, 
transcript delivered to an appellant, it must be entered in the 
Prothonotatry's office on or before the first day of the next suc- 
ceeding term, and no appeal will be allowed nunc pro tunc in 
such case. 

2. But where the appellant has perfected his appeal and 
the Justice of the Peace does not deliyer tbe transcript to ap- 
pelluit, but is called away and does not return, until after the 
time fixed by law, an appeal may be allowed to be entered nunc 
pro tunc 

No. 226, September Term, 1915| Court of Common Pleas 
of Somerset County. 

N. T. Boose, for plaintiff. 

w 

BT B. Scott, for defendant. 

W. H. Rnppel, P. J. 

OPINION OP THE COURT SUB PETITION FOB LEAVE 
TO FILE APPEAL NUNC PBO TUNC. 

The transcript shows that anit was brought on the 22nd 
of April, 1915, before Justice Comlbecker, summons return- 
able April 29th; that on the return day of the summons, 
the defendant appeared and asked for a continuance to May 
8, on account of the illness of a witness, and the continuance 
was granted. On the 3rd of May, plaintiff and his witnesses 
appeared, but defendant did not appear, and after hear- 
ing the Justice entered judgment in favor of the plaintiff 
for the sum of $36.00. On the 10th of May, the defendant 
appeared and asked for an appeal, paid tiie coats, made 
affidavit as to delay required by the statute, and gave 
''absolute bail in the sunv of $100.00,'' etc. and the tran- 
script purports to have been issued on the sanM day, May 
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10th, 1915. The last day for filing the appeal under the 
.Act of Assembly was May 17, 1915, bnt the appeal was not 
filed on that day, and on the 26th of July, the defendant 
presented his petition asking for leare to ^file the appeal 
nunc pro tunc. The petition avers, **that on May 10, 1915 
the defendant appealed from* the judgment of the Justice of 
the Peace and gave bail absolute in the sum! of one hun- 
dred dollars, with Charles Pohan as surety; that the Jus- 
tice of the Peace accepted said Pohan as surety, and was 
instructed to make out the appeal and forward it to Boss 
B. Scott, Som;erset, Pa., so that the same could be entered 
of record not later than the beginning of the September 
Term^ 1915 ; as appears by the letter of H. H. Combecker, 
Esq., hereto attached and made part of this petition, that 
on account of the absence from' home, the appeal was not 
forwarded to Somerset in time to be entered of record to 
the first day of the September Term), and the same has 
resulted from no neglect whatever on the part of your 
petitioner, but wholly due to the absence from home of the 
said Justice of the Peace." In the letter of Justice Com- 
becker, dated July 12, 1915, acompanying the petition, he 
says, speaking of the transcript, ''which was overlooked 
and was not sent in, in time for entering at the last session 
of the Court of Qaarter Sessions, and I, being out of town, 
the transcript was not sent until I returned, which was on 
the 25th day of May,'* &c. 

That the transcript must be filed in the office of the 
Prothonotary on or before the first day of the term: suc- 
ceeding the time at which the appeal is taken is a provi- 
sion of the statute which the courts have invariably strictly 
enforced. 

Talbert v. Williams, 1 Brown, 160. 

Moore v. Cramer, 3 P. & W., 416. 

Kerr v. Bogers, 9 Phila., 525. 

Monday v. Soult, 2 Eulp, 418. 
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Deery v. Tamony, 5 id, 516. 
Eyerman v. Melan, 7 id. 137 
Buck V. Decker, 6 id., 172. 
Olmstead v. Rittle, 9 id., 178. 
Schrenkeisen y. Kishbangh, 162 Pa. 45. 
Ward V. Letzkus, 152 Pa., 318. 
Fairchild v. Best, 6 Pa. D. R., 478. 
Brungess v. Brungess, 23 Pa. C. C, 240. 
Cumberland Co. v. Reiminger, 9 Pa. D. R., 
Harris v. Mercur, 202 Pa., 313. 
Wetzel V. Alleman, 31 Pa. C. C, 593. 
Brown v. Garlock, 32 id. 5. 

These cases and others that might be cited show that 
the duty is imposed upon an appellant of filing his tran- 
script and appeal with the Prothonotary not later than the 
first day of the succeeding term after the appeal is taken, 
and it has been held in numerous instances that appdiant's 
ignorance of the law or mistake, or a mistake of an agent 
of his, in some cases including even the mistake of the Jus- 
tice who grants the appeal, will not excuse the failure to 
file the transcript, and will not vest power in the Court to 
direct the filing of an appeal nunc pro tunc. The authori- 
ties are not uniform as to a mistake or omission on the part of 
the Justice who grants the appeal which causes the delay in 
filing, but a careful examination of the different rulings 
leads me to conclude that for any act or omission of the 
Justice of the Peace after the transcript has been issued 
and delivered to the appellant, the appellant is responsible, 
that the appellee cannot be prejudiced by any mistake or 
misconduct on the part of the Justice after his judicial 
functions have ended and after he has granted the appeal, 
issued the transcript and delivered it to the appellant or 
some one for him, then the Justice's functions cease and 
as to any act that he miay perform or any connection he may 
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have with the case thereafter, he must be treated simply 
as the agent of the appellant. Bat for any matters ooenr- 
ring prior to the delivery of the transcript^ the Justice acts 
in his o£Scial capacity and the appellant should not be 
prejudiced by any failure on his part to perform his duty. 
In this case there is no answer, and the petition and let- 
ter of the Justice leave the question as to the preparation 
of the transcript somewhat obscure, but I think it is ap- 
parent that the Justice did not deliver the transcript to the 
appellant in this ea^e, and I rather infer that the transcript 
was not complete on the day the appellant took the appeal, 
and with this understanding of the matter, and in connection 
with the further fax^t that the Justice left his home 
and remained away until the day for filing the transcript 
had passed, I think the appellant is entitled to the relief 
asked for, and therefore grant the petitioner's request. 
In support of the views above announced, I cite : 

Vandermark v. Nanticoke, 3 Kulp, 457. 

Freeman v. Orr, 4 id., 222. 

Snyder v. Snyder, 7 Phila., 391. 

McHhaney v. Holland, 111 Pa., 634. 

Horton v. Douglass, 9 Pa. C. C, 192. 

Voorhis v. O'Malley, id., 193. 

Swinehart v. Montgomery, 9 id., 505. 

Henderson v. Risser, 29 Pa. C. C, 500. 

Kuyk vs. Eldridge, 29 Pa. C. C, 500. 

Patterson v. Oallitzin B. & L. Asso., 23 Pa. Sup. 
Ot., 54. 

And now, to-wit, December — ^ 1915, rule made abso- 
lute and appeal filed nunc pro tunc as prayed for. 
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Forms of Criminal Informations 

The subject of criminal informations or complaints in 
Pennsylvania, with a general form, is fully treated in Place's 
Justices' Digest and Ouide, p. 552. But on request of many 
newly elected Justices, we will give in this and succeeding 
numbers of the JUSTICES' LAW REPORTER, specific 
forms. The better word is * 'information," although *' com- 
plaint" is used interchangeably with it. 

ASSAULT AND BATTERY. (Sec. 97, 1860.) 

Commonwealth of Pennsylvania, 

Adams County, ss : 

Before me, J. B. Judson, one of the Justices of the Peace, 
in and for said County, personally came Heniy Stough, who, 
having been duly sworn, did depose and say, that, on or about 

the — day of A. D, 19 , within the County aforesaid, 

one Jabez Lough did commit an assault and battery upon the 
person of him the said Henry Stough, by striking him with 
his fist (or as the case may be) and did then and there him 
beat, wound and ill-treat, contrary to the Act of Assembly in 
such case made and provided and against the peace and dig- 
nity of the Commonwealth of Pennsylvania. 

J. B. JUDSON. 

Sworn (or afiGirmed) to and subscribed before me this 
day of , A. D. 19 . 

AGGRAVATED ASSAULT. 

That he did on the day of , A. D. 19 , within 

said county, commit an assault and battery upon the person 

of said , with a dangerous weapon, to-wit: a knife 

(or, as the case may be) and did unlawfully and maliciously 
inflict upon him the said , grievous bodily harm, and 
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did cut, stab or wound him the said , contrary, etc. 

(Sec. 98, 1860.) 

ASSAULT WITH INTENT TO MAIM. 

That did on the day of - — A. D. 19 , 

within the county aforesaid, commit upon the person of the 

said , an assault and battery, with a gun (or as the 

case may be) and did shoot at (or cut, stab or wound) him 

the said , with intent, him then and there unlawfully, 

maliciously and feloniously to maim, contrary, etc. (Sec. 83, 
Act 1860.) 

- ASSAULT WITH INTENT TO RAVISH. 

That , did on the day of , A. D. 19 

within said County, conunit an assault and battery upon 

, then, and there, with intent, forcibly and against 

her will to have unlawful carnal knowledge of her, the said 
, contrary, etc. (Sec. 93, Act 1860.) 

ASSAULT WITH INTENT TO MUEDER. 

That on the day of A. D. 19 , 

within the county aforesaid, did attempt to administer poison 
(or did cut, stab, shoot, or beat with a deadly weapon, him, 
the said , with intent, by these means, wilfully, ma- 
liciously and feloniously, him the said , to murder, 

contrary, etc. (Act May 1, 1876, P. L. 92.) 

An actual assault and attempt to murder is averred by 
stating that defendant did do the act and employ the means 
to do murder, instead of merely averring that he attempted 
to do so. (Sec. 81, Act of 1860) 

ASSAULT WITH INTENT TO ROB. 

That , on the day of ^ A. D. 19 , 

within the said County, did assault the person of him, the said 
y (or did by force and menaces demand property 
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from him with intent wilfully and f elonionslyy him then and 
there to rob and deprive of his property, by such means, con- 
trary, etc. (Sec. 102, Act of 1860.) 

Convict Freed Because There Was No Indictment 

The Superior Court, in Comth. v. Cramer, who plead 
guilty to a charge of larceny in the Court of Quarter Sessions 
of Adams County, and was sentenced to 30 years in the peni- 
tentiary, released the prisoner, because the District Attorney 
neglected to prepare an adequate indictment to place on rec- 
ord together with the formal plea thereto. Since the Act of 
April 15, 1907, authorizing the reception of pleas of guilty 
without the intervention of the grand jury, it is no less incum- 
bent upon the District Attorney to draw up a formal indict- 
ment charging the offense, upon which the plea of guilty 
should be entered and thereupon the sentence of the Court. 

Illegal Railway DiscrJmJnations 

The Supreme Court of the United States, in Jacoby v. 
Penna. R. R. Co., has affirmed the verdict and judgment for 
$27,000 for plaintiff, because the defendant discriminated 
against plaintiff in the furnishing of freight cars. The find- 
ing of the Interstate Commerce Commission was sustained. 

Abdominal Surgery Law 

In these days of modem scientific fads and follies some 
odd cases arise. This one arose in Jersey, whose judicature 
has generally been praised for precision. Mrs. Sadie E. Nie- 
bel found it essential to her physical health to have Dr. John 
H. Winslow, of Atlantic County, perform a strictly scientific 
operation upon her abdomen, and she charged that in per- 
forming the same he hurriedly and negligently left a gauze 
sponge within the abdominal wall. A jury awarded her dam- 
ages. But Judge Oarrison, who himself was once a physi- 
cian, being now a Justice of the Court of Errors and Appeals, 
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reversed the judgment and remanded the case for a new trial, 
on the ground that the burden of proof was on the plaintiff, 
although she, at the timie, was unconscious and could not know 
what was left within her. The Justice said it was the duty of 
the assistants to keep tab of what was used in the operation. 

Church and State 

It was the pride of Franklin, Jefferson, Adams, Washing- 
ton, Madison, Paine and their co-workers, that they had cre- 
ated a constitution out of the old cloth of the British consti- 
tution, in which Church and State should be forever separated. 
But we of this generation, about the fourth, since, have reason 
to dread the sinister encroachment upon that fundamental 
article on several occasions, tolerated by weak and ambitious 
public servants. The first conspicuous undermining was in 
the acquisition of the Philippines from Spain which never 
owned them I according to the Democratic theory of govern- 
ment. The other example is of such recent evolution (or 
devolution,) that to speak of the ear marks of it would be 
treading upon the boundary of **anticipative consequences.'' 
There are not lacking many scattered evidences that it will 
meet its legitimate and timely fate. The American people are 
not ready yet for either a political or ecclesiastical tyranny. By 
the way, the word ecclesia is derived from the Greek ek chaleo 
to call out. The people have a habit of calling out! 
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Thinkg It the Bert Yet 

A letter received from Allen W. Ellenberger, Esq^ 
Justice of the Peace for Swatara Township, Dauphin Coun- 
ty, thus testifies to the merits of Places' Justices' Digest 
and Guide: 

''My copy of Justices' Digest and Guide has just been 
received and I must say that it is the most complete and 
handiest Guide for practice before the minor judiciary." 

Very truly yours, ""* 

ALLEN W. ELLENBEBGEB. 

To BubBcriben 

Many are now sending in their subscriptions. YoL 14 
began with September and is now half completed. All 
should send us the price $1 for serial and $1 for bound 
volume to regular subscribers ; $2 to all others, for bound 
volume. Do not wait for a statement, but send in your 
substantial appreciation now. 

JUSTICES' LAW EEPOBTEB. 

Bargains in State Beporta 

For cash, will sell very low State Beports I Dallas to 
248 Penna., also one set I Dallas to 234 Penna., all bound 
in calf and sheep. Also one set Superior Court Beports 
(sheep) good as new, 1857. 

JUSTICES' LAW BEPOBTEB. 
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Mmtaiy Beoord of O011L Wood 

We have been requested to give the bloody, battle- 
scarred record of the general-in-chief of the United States 
Army, and principal "Preparedness" Chamber Officer to 
Commander in Chief Wilson. Here it is, without comment: 

LEONABD WOOD, Appointed from Mass. Asst. Sur- 
geon U. S. A., Jan'y 5, 1886. 

Colonel 1 U. S. Vol. Cav., May 8, 1898. 

Maj. (General Volunteers, Dec. 5. 18199. 

Brigadier General U. S. A., Feb'y 4, 1901. 

Medal of honor, March 29, 1898, for distinguished 
conduct in campaign against Apache Indians in summer of 
1886, while serving as medical officer with Captain Lawton's 
expedition. I. Heitman's Historical Register, U. S. Army, 
1085. 

From '^ Who's Who in America,'' the leading record 
of official aristocracy in America, we excerpt a more extended 
record of the General now organizing Women ''Corpses" of 
Preparedness in Pennsylvania^ whose Amazonian physique 
indicate that in case of necessity to enforce ''international 
law and humanity," as portrayed by the State Dept, they 
eould bite off the head of a steel statue, 

LEONARD WOOD: Bom in Winchester, N, H. 

Went to Pierce Academy, Middlesex, Mass. 

M. D. of Halyard, 1884. 

Col. 1st U. S. Vol. Cav., was "Rough Riders." Theo- 
dore Roosevelt, Lt Col. 

Appointed Brig. Qen. U. S. Vols. For services at Los 
Guasimas and San Juan Hill Congress awarded him the 
mtedal of honor. 

Military Oovemor of Cuba, Dec, 1899, until transfer 
to Cuba, May 20, 1902. 

Oovemor of Moro Province, Philippines, by appoint* 
ment of Roosevelt, from 1903 to 1906. 
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ComnLander Philippine Div. 1906-8. 
Special Ambassador to Argentine Bepublic, 1910. 
Chief of Staff, U. S. A., 1910-14. 
Gomr. Dept. of East, April, 1914. 
LL.D., Harvard, 1899. LL. D., Williams, 1902. (Who's 
Who, &c., 1903.) 

State Oonyention of the Minor JncUciary 

On January 20th, the State Association of the Minor 
Judiciary, embracing Magistrates, Aldermen and Justices of 
the Peace, met in the court house in Scranton, heard the re- 
ports of officers and the Committee on Legislation, elected 
new officers, outlined plans for laying siege to the prospective 
statesmen who hope to go to the next legislature, and seek 
wholesome reform of certain badly muddled laws. 

A characteristic address of welcome was delivered by 
Hon. James Moir, an Alderman of Scranton, who has long en- 
joyed the esteem of all concerned in the administration of 
Justice. The President John L. Galloway, of Moores, Dela- 
ware County, has been a leading spirit in this organization for 
fifteen years, and takes pride in its efficiency. The Secretary 
is H. H. Brownmiller, of Orwigsburg, Schuylkill County, 
and has long been identified with the movement to realize the 
highest ideals of local administration of the laws. The 
Treasurer, Alderman A, K Spurrier, of Lancaster is one of 
the best known jurists in the State. The Scranton Tribune is 
authority for the statement that he has been an Alderman for 
forty years, has heard 26,843 criminal complaints, disposed 
of 7,428 civil suits and made happy '304 couples. 

These officers were all re-elected. The new Vice Presi- 
dent chosen is Joseph C. Slough, Esq., a progressive Alderman 
of Allentown and also a popular member of the Lehigh Coun- 
ty bar. The Legislative Committee for the current year is 
composed of A. K. Spurrier, of Lancaster; George A. Hover- 
ton, of Harrisburg; J. L. Galloway, H. H. Brownmiller, C. P.' 
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Eeech, of York; Joseph G. Slough, of Allentown, and Alex. 
BickettSy of Wilkes-Barre. 

The Committee on Constitution and By-laws is composed 
of A. K. Spurrier, George A. Hoverton and Alex. Bicketts. 

The Committee on Legislation reported in detail the work 
undertaken and accomplished at Harrisburg during the ses- 
sion of 1915, a synopsis of which will be furnished the Jus- 
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tice's Law Reporter, for publicity. The services of this pub- 
lication were tendered sententiously by the editor who was 
present, and the Association tendered him a vote of thanks 
and the officers volunteered their testimony in behalf of this 
publication as the only one of the kind and character in the 
whole country. 

The report of the Secretary ishowed a steady increase of 
m^embership and expressed the hope that every progressive 
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Magistrate in the State would join and nse his influence to pro- 
mote the high purpose of the organization. District Attorney 
George W. Maxey, District Attorney of Lackawanna County, 
deUvered a happy address on the relations of the Magistrates 
to the District Attorney's office and the Court He said 
there was no reason why these officials should clash and yet 
Grand Juries periodically censure the Justices of the Peace 




for sending so many trivial cases to court. It was du6 to the 
differant view point. He suggested abolishing the Grand 
Jury as a relic of the Middle Ages and favored the Western 
method of pres^tments by the District Attorney. But) of 
course, this would require a Constitutional amendment. He 
also favored fewer Justices. For example, Seranton should 
have only about six and these be salaried and have power to 
dispose of minor cases finally. Th^n he would have the 
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prosecutor become re^onsible for the costs before the wheels 
move, and then there would not be $30,000 a year paid out 
hy Lackawanna County for dismissed cases. The Constita- 
tion and the Legislature stand in the way. He advocated a 
new Constitution and abolition of the legislature as exempli- 
fied by the last one. Listead, he proposed a Council of 30 
members, at a salary of $10,000 a year, and would elect them 
subject to recall for rapscallionism, or words equivalent. 

The convention adjourned to meet at AUentown, Pa. 
about the third week in June, the date to be fixed by tiie of- 
ficers. 

ronr-Oounty Magistrates' and Constables' ABSooiation 

On January 11th, the live and progressive Magistrates 
of Philadelphia, Delaware, Chester and Montgomery Coun- 
ties met in City Hall, Philadelphia, and transacted business 
of great import to the minor Judiciary. The President 
Charles K. Melville, of Chester, being ill, his place was filled 
by Magistrate John S. Dietz, of Philadelphia. The scope of 
the Association was enlarged by taking in the Constables who 
constitute the arm of Magistracy, and the title was changed 
to Magistrates' and Constables' Association. According to 
the Sunday Evening B«porter, the attendance was large and 
the report of the treasurer showed a ^handsome balance . 

Addresses were made by Dr. T. Lewis Adams, Hon. D. 
J. Sheam and D. B. Oliaisis, solicitors and C. Scott Bickards, 
Secretary and publisher of the Reporter. The following 
were chosen oflBicers: President, Charles K. Melville, Chester; 
Vice President, Rollin E. Clevenstine, Spring City; Secretary, 
C. Scott Rickards; Treasurer, John S. Dietz, Philadelphia. 
The Board of Directors consists of M. Y. Harrigan, Paoli; 
George W. Price, Philadelphia; W. E. Wallace, Sharon Hill 
and H. C. Irvin, Cynwyd. The Committee on Legislation is 
composed of these active and aggressive Magistrates: Carl 
Baker, C. Scott Rickards and Alex. H. Brooke. 
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The Justices' Law Reporter extends to the Association 
its cordial co-operation in maintaining the constitutional 
and legal rights of Magistrates and Justices of the Peace 
against the onsloughts of those who would wipe them out, if 
they could. 

Magistrates of Allegheny Ooimty 
A meeting of the l^Iagistrates of Allegheny County was 
held at Pittsburgh on January 22d, to consider ways and 
means of preserving their constitutional rights against 
designs of neurotics and self-seekers. We hope to have a re- 
port of their deliberations and resolutions for March num- 
ber. The Justices' Law Reporter was honored by a special 
invitation to be represented, but the Editor was in attendance 
at the State Association's Annual Convention at Scranton, 
whose proceedings are given in this number. 

Power of Congress to Baise Annies 

Li this Republican form of government, as distinguished 
from a monarchy, the constitution of the United States ex- 
presses all the powers which the Congress and the President 
posses. All other powers are reserved to the states and the 
inhabitants thereof, as defined in their constitutions. 

The war powers of the nation are defined in Sec. 8 of 
Art. 1 of the national charter: ''Congress shall have power," 
it says, ''to declare war, grant letters of marque and reprisal 
and make rules concerning captures on land and water; to 
raise and support armies ; but no appropriation of money to 
that use shall be for a longer term than two years ; to provide 
and maintain a navy ; to make rules for the government and 
regulation of the land and naval forces ; to provide for call- 
ing forth the militia to execute the laws of the union, to sup- 
press insurrections and repel invasions ; to provide for organ- 
izing, arming and disciplining the militia and for governing 



Digitized by 



Google 



justices' law reporter 163 

such part of them as may be employed in the service of the 
United States, reserving to the states, respectively, the ap- 
pointment of the officers, and the authority of training the 
militia according to the discipline prescribed by Congress." 

These distinctly enumerated powers are all related to 
the one subject of war and are known as war powers. The 
framers of the constitution had in view the original declara- 
tion of rights, which was opposed to standing armies to fat- 
ten off the arts of peace. 

The Declaration of Independence accused King George 
thus: ''He has kept among us, in times of peace, standing 
armies, without the consent of our legislatures,'- etc. 

The constitution of Virginia, for which our president 
should have a deep veneration, adopted in 1776, declared, in 
the language of the British Bill of Rights of 1689, ''that the 
raising or keeping of a standing army within the kingdom in 
time of peace, unless it be with the consent of parliament, is 
against law." 

The constitution of Pennsylvania* adopted in 1776, upon 
which the revolution was successfully maintained, declared : 
"As standing armies in the time of peace are dangerous to 
liberty, tiiey ought not to be kept up ; and the military should 
be kept under strict subordination to and governed by the 
civil power." 

It was under this doctrine that Pennsylvania furnished 
the best fighting organizations, along with Maryland and Yir- 
gioia. A man must be totally oblivious to the history of his 
country if he does not know that there was no "standing 
army" then. 

Section 22, Art. 1., of the constitution of Pennsylvania 
ordains: "No standing army shall in time of peace be kept 
up without the consent of the legislature; and the military 
shall in all cases, and at all times, be in strict subordination 
to the civil power" 



Digitized by 



Google 



164 justices' law reporter 

This being the fandaioental law of state and nation, 
the Oarrison plan of a large standing continental army is 
wholly xmconstitutional 

It is only in case of actual or threatened war that oar 
legislature may consent to such a program. The legislature 
must assent to it before a member of congress from Pennsyl- 
vania, who is loyal to our constitution, could conscientiously 
vote for such a chancellary monstrosity in timie of universal 
peace on this continent. Nations whose brainy men under- 
stand law, might well consider an act of congress, hurriedly 
and unconstitutionally adopted, as a tacit preparation to de- 
clare war upon them. 

No one but an impractical theorist would traject such a 
proposition with honest intent. It will be noticed that the 
militia of each statei is left to the regulation of the state, ex- 
cept when, in three castes, it may be called into Ihe service 
of congress : 

1. ''To execute the laws of the union.'' This is wholly 
internal. It has no reference to international matters. 

2. ''To suppress insurrections." This also is wholly in- 
ternal. 

3. "To repel invasions." This provides for defensive 
purposes only. Thene is no power of congress written in the 
constitution besides ; and these are the express limitations up- 
on the purposes for which the militia may be called out. 

Congress is given the general power to raise and sup- 
port armies for war, when declared, but it is limited to ap- 
propriating money for that purpose "for a longer term than 
two years." This unconstitutional chamber scheme, ill-ad- 
vised and ill-considered' contemplates foisting a permanent 
military system upon tiie republic. In order to do this it 
will be necessary to trample the constitution in the dust, out- 
rage the memory of the glorious patriots and martyrs who es- 
tablished it, and give the lie to every Democratic statesman 
we love to honor, as well as to contradict the truthful senti- 
m^ats of the president in his last message to congress. 
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Muddled LegUatfon 

In a recent issue we gave the opinion of County Solici- 
tor Eugene D. Siegrist, of Lebanon County, on the muddled 
state of the law of taxation of dogs. It speaks for itself. 
We know Mr. Siegrist as an able and conscientious lawyer. 

Jeremy Bentham said: ' 'Every law insufficiently promul- 
gated, is an act of tyranny as towards all those in whose con- 
ception and remembrance, by reason of such insufficiency, it 
faik to have implanted itself.'' The same is true of every 
ill-considered, muddily expressed, involved and tortuous law, 
which requires the interpretation of several courts before even 
the judges and lawyers can tell what it means. Hence arise 
quibbles on words and Judge-made law. Again we quote 
Bentham on ' ' legal jargon : ' ' 

''Every sham science, of which there are so many, makes 
to itself a jargon, to serve for a cover to its nothingness, and, 
if wicked, to its wickedness : alchemy, palmistry, magic, judi- 
cial astrology, technical jurisprudence. To unlicensed dep- 
redators, their own technical language, the cant or flash lan- 
guage is of use, not only as a cover, but as a bond of union." 

Again he says : 

"Humanity, that humanity which has penny wisdom for 
its counselor, that humanity which can see the one object un- 
der its nose, but not the hundred of the like objects at a few 
rods distance, applauds the impunity given in this case ; con- 
sistency would, if listened to, extend the impunity to all other 
cases; then would society fall to pieces, and in Blackstone*s 
phrase, everything would be as it should be.*' 

As to the apathy of the people to legislative assininity, un- 
til hurt by it, Bentham says : 

"What the effect of the law may be upon the fate of some 
individual, who at the moment, happens to be an object of pop- 
ular favor, or disfavor, is the only sort of law question in 
which the great body of the people are apt to take any very 
strong or steady interest." 
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These departmental laws, hatched out by a brood of offi- 
cial idlers, whose duties are mainly performed by girls and 
type-writers, are an abomination. The cure is to apply the 
ax to the root of iniquity. 

Notice of Olaiiin by Justice 
In the case of Idel v. Mattis, 43 County Court, 440, Judge 
McCarrell, of Dauphin, decides on certiorari, that exceptions 
to the record on allegations of fact dehors and that the Justice 
was acting as agent for the plaintiff must be supported by dep- 
ositions. A notice to defendant that a claim had been placed 
in the hands of the Justice for collection and that notice was 
given him to save costs and trouble does not constitute the Jus- 
tice agent for the plaintiff. (Wagner v. Hoffman, 19 Sup. 
C. 414.) For a proper form see Justices' Digest and Ouide 
by Place, p. 108. 

Belatiyes on School Boards 

There are some strange anomalies in our code of school af- 
fairs In the case of Perry Township School District v.. Mar- 
tin, 43 County Court, 434, Judge Van Swearingen, of Fayette 
County, holds that a supervising principal or any other kind 
of principal may be elected by a majority of the board, al- 
though one of them is a I'elative of the person so elected, under 
Sees. 407 aud 1113 of the Code of May 18, 1911 P. L. 309; 
whereas a 'Heacher," under Section 1207 of the same code, 
cannot be so serenely etected by a relative on the board. 
Great are the inconsistencies of codes I 

Boro' Water Works 
The Act of June 5, 1913, P. L. 445, accepted by a borough 
by ordinance, which provides for a Commission of Water 
Works,,etc. is held constitutional in Comth. ex rd v. Erebs, 43 
C. C. 425, by Bechtel, P. J., the title being sufUciently indn- 
sive. A petition for the appointment of CommissiQiiers, need 
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not set forth in it the ordinance of acceptance. The question 
in this case, quo warranto, vras raised by answer and demur- 
rer. There is an interesting discussion of kinds of legislation 
prohibited by the constitution, of interest to lawyers. 



An Example of Jostioe's Dockets 

> Under the law as it was prior to the parvenu legislation 
of 1915, which requires the Justice's dockets to be deposited 
in the Prothonotary 's ofQce, the dockets went to the success- 
or in office for purposes of execution, revival and trans- 
cription. Not long since Alderman J. E. Stroub, of the 5th 
ward of Easton, revived a judgment entered many years 
ago on the docket of Alderman Fenicle, whi<3h was handed 
down through succession. This judgment originally for only 
about $35, with interest and costs amounted on revival by 
scire facias to upwards of $90. The law which authorizes 
these, proceedings still remains. It is also true that a Justice 
can transact no legal business, beyond his township, borough 
or ward. The removal of his filled docket to the county seat 
would defeat the purposes of the system. This ill considered 
act of the legislature of Pennsylvania of 1915, is repugnant 
to existing laws, and unconstitutional because it would 
defeat Justice 



Equalisation of Assessments 

An important case on the equalization of assessments of 
real estate was recently decided by Judge Broomall, of Dela- 
ware County, Jeflferis' Ap. 43 County Court, P. 443. In this 
case the Assessor's valuation was raised by the County Com- 
missioners from $11,500 to $17,500. The raise was predicated 
upon a comparative valuation of other properties in the neigh- 
borhood. Upon this basis, the appeal was sustained and the 
assessor's valuation restored 
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The Tedyna Case 

In the November issue, P. 67, appears the case of Comth. 
V. Fedyna where a foreigner was summarily convicted under 
the fool act of June 1, 1915, P. L. 644, of the fearful crime 
of owning a pet dog. The conviction was reversed by Judge 
Broomall on the hair technicality that the evidence did not 
show that he had resided in the State for ten days ! The State 
official killed his dog, and the Austrian served a jail sentence 
rather than pay the fine. If the State were just, it would 
make restitution in as far as it can. 



Proceedings to Compel Satisfaction of a Mortgage 

There are two methods of proceeding to compel the 
satisfaction of a mortgage, one by a bill in Equity and the 
other under the Statute. 

Where there is a dispute about the amount due, under 
Section 14, of the Act of April 3, 1851, P. L. 868, a tender 
may be made, and application, to pay the money into Court, 
to restrain proceedings to foreclose and compel satisfaction 
to be entered. The statutory remedy was held not to bar 
equity in such cases. (See Pennock v. Stewart, 104 Pa., 184; 
Dimner v. Stewart, 25 Supr. C, 433.) 

The Act of May 28, 1715, 1 Sm. L. 94, has been held 
to be in force. (Fertig v. Henne, 197 Pa., 560.) 

The Act of June 22, 1897, P. L. 184, provides a method 
of compelling the entering of satisfaction of a mortgage when 
it is claimed that it is paid, or when by some equitable prin- 
ciple, such as merger or otherwise, it ought to be satisfied 
of record. The proceedings must be instituted in the 
County wherein the mortgage is recorded. (OUendike's Pe- 
tition, 9 D. R. 95; Smith v. Killian, 19 D. R., 452.) 

This Act provides for service of process upon those who 
do not reside in the County by publication of the petition for 
four weeks in a newspaper of the County. 
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William H. Idel v* Mark W* Mattis 

8UMMONS-HSEBVICB— EFFECT OF APPEAEANCB— NOTICE 
OF CLAIM — ^AGENCY. 

1. Appearance and hearing, exceptant producing evidence 
on the merits, cure defects of service of writ. 

2. A notice hy the Justice of the Peace to the defendant 
"Intended to save costs and trouble" does not constitute the 
Justice agent for the plaintiff. 

Common Pleas, Dauphin County. 

No. 79, March Term, 1915. 

Certiorari. 
Paul A. Eunkel, for plaintiff. 

Horace A. Segelbaum and H. L. Lark, for defendant. 

Opinion by MeCarrell, A. L. J. 

PQed July 2, 1915. 

Seven exceptions have been filed to the record returned 
in this case. Two of the exceptions relate to the service of 
the summons and are dismissed with the remark that the 
defendant voluntarily appeared before the Justice, testified 
in his own behalf, and had his witness examined, so that 
if there was any defect in the issuing or the service of 
summons, it was cured by his appearance. No testimony 
has been offered in support of the fifth and seventh excep- 
tions and no request has been made for an order requiring 
the Justice to make a fuller return with respect to the mat- 
ters alleged in the sixth exception than has already been 
made, so that the fifth, sixth and seventh exceptions appear 
to be unsupported and are dismissed. The first and second 
exceptions allege that the Justice had no jurisdiction to 
hear and decide the case because he was acting as agent 
and attorney for the plaintiff. No depositions have been 
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taken to support these exceptions. The exceptant seems 
to rely upon the fact that before suit was brought the Jus- 
tice sent a written and printed notice to the defendant, 
stating that the claim, had been placed in his hands for col- 
lection, upon which notice it is stated that this was ^'in- 
tc^nded to save costs and trouble." That this notice is not 
evidence that the Justice was acting as agent or attorney 
for the plaintiff was settled as early as 14 S. & K, 157. In 
that case the judgment of the court below was reversed 
because it permitted to be offered in evidence as proof that 
a Justice of the Peace was agent of a plaintiff a notice very 
similar in its terms to the one attached to the record in 
this case. Mr. Justice Gibson uses the following language 
in discussing this question: 

''The defendant offered an account furnished to his 
father in the handwriting of Justice Mendenhall, who is 
dead, accompanying a note from the Justice, which contains 
a demand for payment. This was furnished before suit was 
brought; and it is contended to be competent evidence, 
because, as it is said, the Justice was the agent of Boyer, 
and, consequently, that his acts were to be trelLted as the 
acts of his principal. There was no evidence of any dele- 
gation of authority, except what was thought to result 
from the relation in which the parties stood of magistrate 
and suitor; and the law, certainly, will not from this pre- 
sume the existence of an agency so fraudulent and base. 
• • • • We are therefore of opinion that the paper was 
incompetent, and ought not to have been admitted." 

The notice alleged to have been sent in the present case 
was therefore not evidence of agency on the part of the 
Justice who sent it, and no attempt has been made by depo- 
sitions or otherwise to establish the alleged agency of the 
Justice for the plaintiff. While there are varying decisions 
in the Courts of Comnuon Pleas of the State upon this sub- 
ject, it has been authoritatively settled by the decision of 
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the Superior Court in Wagner vs. Hoffman, 19 Superior 
Ct. 414. The case of Boyer vs. Potts, supra, is referred to 
and Judge Beaver comtnents upon the sufSeiency of the 
evidence offered to sustain the allegation of agency, as fol- 
lows, on page 418 : 

''The entire evidence taken together is not sufficient, 
in our opinion, to constitute such an agency as would dis- 
qualify a Justice of the Peace from acting in his official 
capacity in the collection of the claim by a suit. The letter 
was such a notice as is frequently given and very properly 
given by Justices of the Peace to their neighbors, in order 
to avoid costs, but this should not of itself disqualify him, 
in the absence of evidence that he had been employed as 
attorney in fact or agent by the plaintiff to collect his claim. 
Upon both grounds, therefore, we think the finding of the 
referee should be sustained. The decree of the court below 
is reversed and judgment is directed to be entered in favor 
of the plaintiff and against the defendant, in accordance 
with the finding of the referee." 

The present case seems to have been patiently heard 
and carefully considered by the Justice of the Peace, and 
we find no error in the record of his proceedings. The ex- 
ceptions therefore are dismissed and the judgment of the 
Justice is affirmed. 
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Ernest Kramfert v. The County of Dauphin 

WITNESS COMMITTED TO PRISON TO TESTIFY IN THE OYER AND 

TERMINER — BRIGHT TO RECOVER PER DIEM FROM THE 

COUNTY — ^PRESUMPTION OF RBGULARITY. 

Act Of April 17. 1913, P. L. 79. 

1. One committed to prison under the act of April 17, 
1913, P. L. 79, to testify in a murder case in the Oyer and 
Terminer, may recover from the county, at the rate of one 
dollar and fifty cents per day, for the time he is thus detained. 

2. Although the commitment by the Alderman be inarti- 
flcially drawn, and the oath declaring that the witness would 
fail to appear, was not reduced to writing, in the absence of 
proof that the statute was not complied with, the presumption of 
regularity will clothe the judicial act. 

Common Pleas, Dauphin County. 

No. 681, June Term, 1914. 

Case stated. 

W. L. Loeser and Charles L. Bailey for plaintiflf. 

F. M. Ott, for defendant. 

Opinion by Kunkel, P. J. 

Filed July 1, 1915. 

This case has been submitted to us by the parties to 
be determined without the intervention of a jury, pursuant 
to the provisions of the Act of Alpril 22, 1874, P. L. 109. We 
find the facts to be as set forth in the plaintiff's statement. 
In brief they are as follows : 

The plaintiff was confined in the Dauphin County 
prison for a period of one hundred and two days, by virtue 
of cominitments issued by the Aldemian of the Fourth 
Ward of the City of Harrisburg to secure his appearance 
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as a witness on behalf of the Conmionwealth in the prose- 
cution of a certain Albert Jaeger for murder. He made 
demsind upon the defendant for the smn of $153, being $1.50 
for each day or part of a day during which he was confined 
in the prison. Payment was refused. Whereupon he insti- 
tated this action to recover the amouot of his claim. 

The claim is based upon the Act of April 17, 1913, P. 
L. 79, wtiich reads as follows: ''That any witness, in any 
case, who shall be committed in default of bail to prison 
by any Judge, Aldermian, Magistrate, Justice of the Peace 
or Coroner, to appear and testify in behalf of the Commion- 
wealth, shall be paid, out of the treasury of the proper 
county, the sum; of one dollar and fifty cents for each day, 
or part of a day, such witness shall be detained in prison." 
Thus it appears that any witness, wEo is committed in de- 
fault of bail to prison by any of the officers named in the 
Act, to secure his appearance and testimony in behalf of 
the Commonwealth, is entitled to be paid at the rate of $1.50 
for each day or part of a day during which he is detained 
in prison. By the Act of March 31, 1860, P. L. 439, authori- 
ty is given to a Judge, Magistrate or Alderman to exact 
bail from a witness in all cases triable in the Oyer and Ter- 
miner, where a positive oath is made, reduced to writing 
and signed by the deponent, setting forth sufficient reasons 
or facts to induce the firm belief that such a witness will 
abscond, elope or refuse to appear upon the trial and in 
default thereof to commit. The power thus granted was 
exercised in the present case. The comim&tments, though 
inartificially drawn, distinctly state that the plaintiff ''is 
charged before Williami L. Windsor, Jr., Alderman, Fourth 
"Ward, in and for said City, with witness for murder, upon 
oath of Joseph P. Thompson," in the one instance, and 
*'with witness for nttirder case, on oath of Charles H. 
Smith," in the other. There can be no doubt but that this 
means the plaintiff was committed by the Alderman to 
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prison to secure his attendance and testimony in behalf of 
the Commonwealth in a prosecution for murder. He there- 
fore comes within the terms of the Act of 1913. The de- 
fendant, however, contends that it is not liable in the pres- 
ent case, because the commitments, by virtue of which the 
plaintiff was sent to prison, were void, the oath referred to 
therein not having been reduced to writing and signed by 
the deponent and the reasons or facts to induce the firm 
belief on the part of the Alderman that the plaintiff would 
abscond, elope or refuse to appear upon the trial, not hav- 
ing been set forth as required by the statute. But there 
was no evidence offered to support its allegation that the 
statutory requirements were not complied with. The an- 
swer to the contention therefore is, tiiat the plaintiff was 
committed to prison by one who had statutory authority so 
to act, and that the x>ower to commit being clear, the regu- 
larity of the proceedings leading up to the commitment, in 
the absence of proof to the contrary, must be presumed, 
Omnia praesumunter rite et solemniter esse acta. Whether 
the Tight of a witness to recover in a case of this kind de- 
pends on the regularity or validity of the process to which 
he is subjected is open to grave doubt. We are not called 
upon to decide that question now* 

Reported by Mark T. Blilnor. 
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Howard D. Eldridge, Jr., v. Thomas E. Kohr 

RULE FOR LEAVE TO FILE APPEAL NUNC PRO TUNC. 

1. A transcript of an appeal from a Justice of the Peace will 
not be allowed, to be filed nunc pro tunc, where no evidence is 
produced upon the rule for leave, to show by whose laches, the 
transcript was not filed within the time fixed by law. 

2. Something more than mere hardship is necessary to 
Justify an extension of time or its equivalent. 

Common Pleas, Dauphin County. 

No. 126, March Term:, 1915. 

Bale for leave to file transcript of appeal nunc pro tunc. 

James G. Hatz for rule. 

W. Justin Carter, contra. 

Opinion by Kunkel, P. J. 

Piled March 8, 1915. 

This proceeding has been submitted to us on the peti- 
tion for the rule and the answer thereto. The petitioner 
sets forth as the reason for not filing the transcript mthin 
the time fixed by the statute and so effectuating his appeal, 
that when he entered bail for the appeal the Alderman 
promised to prepare the transcript and send it to his, the 
petitioner's attorney, but failed to do so. The allegation is 
denied in the answer and no testimiony has been taken in 
support of it. We cannot permit the transcript to be filed 
upon this presentation. It may well be questioned whether 
the failure to file the transcript in time was not due to the 
negligence of the petitioner or the AUderman, his agent. 
Neither seems to have given any attention to the matter 
until after the time for the filing had gone by. Be that as 
it may, the cause for not filing the transcript in time is not 
established and we cannot therefore base any action upon it. 
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In Schrenkeiser et al. vs. Eishbaugh et aL, 162 Pa. 45, 
it is said: "Where a statute fixes the time -within which an 
act nmst be done, as, for examiple, an appeal taken, courts 
have no power to extend it, or to allow the act to be done at 
a later day, as a matter of indulgence. Something more than 
mere hardship is necessary to justify an extension of time, 
or its equivalent, and allowanx)6 of the act nunc pro tunc. 
See also Ward vs. Letzkus, 152 Pa. 318. Belief may only 
be granted when the equitable ground upon which it is 
asked has been clearly established. Newton vs. Hofisiomer, 
6Kulp420; 16 Cyc. 39. 

The rule to file the transcript and to effectuate the 
^peal nunc pro tunc is accordingly discharged. 

Reported by Mark T. MUnor. 
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Commonwealth v. Fedyna 

SUMMARY CONVICTION — ^DEFECTIVE RECORD — ^AMEN OWNER OP 
DOG. ACT OP JUNE 1, 1915, P, L. 644. 

1. A summary conylction will be reversed, where the evi- 
dence does not support affirmatively every substantive aver* 
ment required by the act which prescribes the penalty. 

2. In a summary proceeding every link in the chain must 
be made satisfactorily to appear and every intendment is to be 
taken in favor of the defendant. 

Appeal from sxmimary conviction. 

See Justices' Law Eeporter (Nov.), page 67. 
Conrt of Quarter Sessions of Delaware County. 
Wm. B. Broomall, J. 

This is an appeal from a summiary conviction by a 
magistrate under the Act of June 1, 1915, P. L. 644. Prom 
the return of the magistrate it appears that the defendant 
was not convicted of anything. But the defendant assumed 
that he was convicted and appealed. The appeal came on 
to be heard by the Court and the evidence was taken. 

To render a person amenable to the provisions of the 
Act of 1915 it must be made to affirmlatively appear that 
he is foreign-bom, unnaturalized and a resident within this 
Commonwealth for ten consecutive days. It was made to 
sufficiently appear that the defendant is foreign-bom and 
unnaturalized, but not a particle of evidence was introduced 
as to his residence, except that he was residing in this Com- 
monwealth on the day of his arrest. In a summary proceed- 
ing every link in the chain must be made to satisfactorily 
appear, and every intendment is to be taken in favor of the 
defendant. 

We therefore find the defendant not guilty and dis- 
charge him vdth costs. 

By the Court, 

WM. B. BROOMALIi, J. 
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Max B. Haibach v. County of Erie 

COMPENSATION OF SHERIFF FOR BOARDING PRISONERS — FEES FOR 
RECEIVINa AND DISGHARQE. 

1. The Sheriff of Erie County is entitled to recover from 
the County for boarding prisoners committed to the County 
jail by the Mayor and Aldermen of the City of Erie; and also 
fees for receiving and discharging such prisoners. 

No. 216, September Term, 1915, Court of Common Pleas of 
Erie County. 

Appeal from the report of County Auditors of Erie County. 

Brooks & English, for plaintiff. 

J. C. Thomas, for defendant. 

Eossiter, P. J. 

STATEMENT OP CASE. 

Plaintiff, Sheriff of Erie County, in his statement of 
claim averred that the County Auditors of Erie County 
rejected his demand for boarding prisoners committed to 
his custody by Magistrates of the City of Erie and other 
municipalities, at the rate of $3 per vreek, amounting to 
$1,153.85. He further claimed on account of commitment 
and discharge of such prisoners the sum of $952.50, at the 
rate of 50 cents for each comlmitment and 50 cents for 
each discharge. 

By stipulations of facts agreed upon, filed in the cause, 
it appears that the plaintiff's claim was made up as follows: 

Boarding prisoners committed by Erie City 

Magistrates $1067 57 

Commitment and discharge of same 938 50 

FF j ._ . 

Total $2106 07 
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For boarding Corry City prisoners $ 50 14 

For commitment and discharge of same 6 00 

Total $ 56 14 

For boarding North East Boro prisoners $ 35 14 

For commitment and discharge of same 8 00 

Total $ 43 14 

It appeared by the docket of the Mayor of the City of 
Erie that the prisoners were charged with violation of 
ordinances of the City, but the commitments showed that 
the defendants were committed for violations of acts of 
Assembly. 

The dockets of the Aldermen of Corry and the Justices 
of the Peace of North East showed that the defendants 
were committed for violations of ordinances. 

The cause was submitted to a jury on the disputed facts 
in the case, and a verdict was rendered for $2106.07, the 
amtount claimed on account of the City of Erie commitments 
alone, ignoring the claim as to Corry and North East. 

NOTE— In Franklin County the Sheriff sued the Coun- 
ty for compensation without having first submitted his 
claim to the County Auditors, as the law requires, and the 
cause was non-suited by Judge Henry of Lebanon County, 
specially presiding. 



Digitized by 



Google 



i8o justices' law reporter 



Forms of Informations 

In the February number was presented the first install- 
ment of forms of criminal infommtions, to which will be 
added others each month following. 

ASSAULT UPON AN OFFICER 

That one B. S. did on the day of , 

A. D. 19 , within the county of , wilfully and 

unlawfully assault, beat, wound and ill treat one 

, who was then and there lawfully engaged 
in the discharge of his duty as Constable (or other office) 
with legal process (or by lawful authority, naming it), and 
did him great bodily hamn then and there contrary to the 
Act of Assembly. 

AFFRAY 

That on the day of , A. D. 19 , 

in the county of , Jabez Green, Ichabod 

Wilson and James Turner did make an aflEray, and thereby 
did violently and tumultuously injure one Joseph Tatton, 
without any cause or provocation, contrary to the statute 
and against the peace and dignity of the Commionwealth of 
Pennsylvania. 

ARSON 

That one , did on the day 

of A. D. 19 , in the County 

of ,wilfully,maliciously and feloniously 

set fire to and cause to be burned (or attempt to set fire 
to with intent to burn) the dwelling house of , 

(or other building named in Sec. 137 of the Act of 1860, 
P. L. 382), by means of which the dwelling house was 
burned, contrary, etc. 
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AESON WHEN PEESON IS IN BUILDING 

That, etc., did wilfully, maliciously and feloniously set 
fire to a dwelling house (or other building) then and there 
occupied and inhabited by a person, who was then within 
said dwelling house, etc. 

AKSON OP BUILDING APART 

That, etc., did wilfully and maliciously set fire to and 
bum or cause to be burned (or attempt to bum) a build- 
ing (describing the same), etc. 

ARSON OF WOODS 

That, etc., did wilfully set on fire (or cause to be set 
on fire) a certain woods (lands or marshes), belonging to 
y thereby causing great loss or damjage 
to etc. 

ARSON TO CHEAT AN INSURANCE COMPANY 

Section 139 of the Act of 1860, provides substantially 
what must be the information. It must aver that the 
building was insured, by whom and for whose benefit, and 
that the fire was wilfully set by him with intention to bum 
the same and to defraud said insurer thereby contrary, etc 
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Juvenile Jurisdiction 

A number of Justices of the Peace have inquired what 
is their jurisdiction as to offenders who are under the age 
of sixteen years. Every Justice of the Peace should have 
Place's Justices' Digest and Guide, where he would find, 
on page 567, the status of law prior to the Act of April 23, 
1903, P. L. 274, which created a jurisdictional branch of 
the Court of Quarter Sessions yclept "Juvenile Court," as 
well as the status since. 

Section one of this act gives the Court of Quarter Ses- 
sions ^^fvlV* but not exclusive jurisdiction in cases of de- 
pendent, neglected, incorrigible and delinquent children 
under the age of sixteen years, and its powers may'' be ex- 
ercised in four cases, where such children are concerned: 

1. On petition direct to the Court of Quarter Sessions, 
a constitutional court. 

2. When a child, under the age of sixteen, is charged 
with an indictable offense before a Justice of the Peace and 
he certifies that "in his opinion, the good of the child and 
the interests of the State do not require a prosecution." 

3. When, after a return by a magistrate, of the pro- 
ceedings of the Quarter Sessions, the District Attorney shall 
so certify, as above stated. 

4. Whenever upon trial of an indictment of such ndnox; 
child, the Judge shall be of Uke opinion. 

It does not appear that the formter jurisdiction of 
nuagistrates is otherwise limited. 
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But this lame law imposed upon magistrates a duty to 
hear and determine and make up a record and return the 
same to the Court of Qaarter Sessions, without providing 
any conxpensation. The Judge on the bench, the District 
•Attorney and the juvenile delinquent officers all got their 
salaries and pay; but the Justice of the Peace was sup- 
posed to do his work cum anerel 

The Legislature of a later date recognized the deficiency 
in the ''neurotic'- act, to use a term of President Taft's, and 
the Act of May 11, 1911, P. L. 270, was passed, under 
which the magistrate who took jurisdiction of a case 
against a minor child, under the Act of June 8, 1891, or the 
subsequent Act of May 21, 1901, P. L. 279, which was in 
part repealed by the Act of 1903, supra^ could get his pay on 
an order of a judge of the Court of Quarter Sessions, ap- 
proving his transcript, and directing the County to respond, 
in a proper case. For form of docket entry and transcript 
approved by the judges of the Court of Quarter Sessions 
of York County, see Justices' Law Reporter for October, 
1915, page 38. 

Li assuming jurisdiction in any case concerning a 
minor, whether under sixteen or over sixteen and under 
twenty-one it behooves a Justice of the Peace to be very 
circumBpect and make up a full record, for the tendency 
of the administrative power is not only to clip Justices of 
the Peace of their powers, but strip the parents of their 
family control. 

Contempt for the Chamber Oenerals 

It is safe to assume that in case our fool ''diplomats" 
get us into the war, our nation would have to banish the 
''war college'' of chamber generals and call upon General 
Miles, a real warrior, to lead. It miay be well to remember 
that, after all the tragic failures in the war of the Be- 
bellion, because of the Halleck-Stanton Chamber Generals 
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fighting battles in Washington for McClellan, Bumside, 
Pope, Hooker, et al. General Grant made it a condition pre- 
cedent with Lincoln, that he must not be interfered with 
by the chamber generals. When Dewey sailed to Manila he 
cut the cable. When Captain Clark steered the Oregon 
around Cape Horn and reached Brazil, he was notified to 
beware of Cervera's fieet. His laconic reply was: "I'm 
not afraid of the whole Spanish navy I" and he sailed on 
to help Schley to bottle up Cevera I 

We recently requested a veteran of the war of 1861-5, 
Colonel G., who served under "Stonewall" Jackson, (General 
Ewell and Early, through the war, to give us his opinion 
of the European slaughter. Here it is : 

''The war as it is being waged in Europe has its coun- 
terpart in the Chicago slaughter pens: no science, no 
strategy I Had they a Lee, Jackson or Johnston, either 
one would have found a weak spot to reach the enemy's 
base. The general that wins battles must plan them as 
conditions warrant. To do so, he must be with his army, 
like all great conunanders. • • • • Russia has had to do 
all the real work, in the field. She has had no' chamber 
generals. France has reason to be proud of her army. In 
my opinion General Joffre will end the war before mid- 
summer. St. Helena for the Kaiser, then.'' 

To Bribe States to Violate the OonstttutioiL 

There is a proposition before Congress to appropriate 
money to the State militia on condition that the States sub- 
mit to the officering and control of the militia in times of 
peace by the Federal government run by a Board of War. 

In view of the provision in the United States Constitu- 
tion, '^ reserving to the States, respectively, the appointment 
of the officers, and the authority of training the militia ac- 
cording to the discipline prescribed by Congress," this is a 
bold bribe offered the States to violate the Constitution, and 
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every officer who lends himself to it is just a plain perjurer, 
because he has taken an oath to obey, defend and protect 
the Constitution of the United States. 

It would seem that among some latter-day statesmen, 
perjury is no crime between cormorants who feed from the 
public crib. 

Finds J. L. B. Hdpfnl 

A kind letter from W. J. Robinson, Esq., Aspinwall, 
Pa., renewing his subscription for 1915-16, says he finds 
Justices' Law Reporter very helpful in his business, in fact, 
more so than law books. He frequently refers to it, in 
causes heard before him. It keeps all nxagistrates up to 
date, and even some very smart lawyers have profited by it. 

A Good Motto 

Colonel W. H. Luse, a veteran who served four years 
ia the war of 1861-65, has been a Justice of the Peace for 
thirty-five years in Cambridge Springs continuously, and 
has always followed the motto posted in his office: ^' There 
are always two sides to a question." This is worthy of 
general remembrance. 

Snnmiary Ck>nvictioii 

Under Sec. 13, of the Act of Sept. 23, 1791, 3 Sm. L. 37, 
the County is liable for the costs, when the defendant is 
discharged on appeal fromi a summary conviction, if the 
offense charged is indictable. This includes a charge of 
cruelty to animals. Comth v. Adams, 21 D. R. 532 (1911), 
Van Siwearingen, J. 

Exemption Under Attachment— Act of 1842 

An inquiry from P. C. McAtee, Esq., J. P., Toungstown, 
Pa., is whether a defendant can claim the debtor's exemption 
as against an attachment under the Act of July 12, 1842, P. L. 
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346. He informs us that attorneys differ, some sa3ring he can 
and some he can't. The answer given him is written in par. 
26, page 229, Place's Justices' Digest and Guide, which has 
the clearest statement of the law of attachment, before magis- 
trates. 

Waugh y. Burkett, 3 Qrant 319, settled the question 
that the exemption jdaj be claimied by the defendant in 
such attachment. The subsequent Act of May 8, 1874, P. L. 
123, applied the practice under the Act of 1842, to defend- 
ants who were non-residents of the Commonwealth, but 
omitted the exemption as to such. 

The attorneys mentioned would do well to buy and 
study Place's handy and useful Guide. They would learn 
more from it than from all encyclopedias, including Corpus 
Jitney, bound in red dog-skin! 

Allegheny County Magistrates 

The minor judiciary of Allegheny County have organ- 
ized and elected officers. J. Clyde Miller, J. P., of Home- 
stead, is President, and Aldermjan Martin J. Griffin, of 2018 
Centre Avenue, Pittsburg, Secretary. 

We trust they will be militant and a power for justice 
and liberty. 

PartieB to an Action 

It sometimes is difficult to determine who are the 
proper parties to an action. This is even as important be- 
fore a Justice of the Peace as before a Court of record. 
If you do not have the right parties or the properly named 
ones, a good cause may be so wrongly commenced that Hie 
plaintiff nxay be thwarted. (See Justices' Digest & Guide, 
P. 107.) 

Where a minor is plaintiff, who has no guardian, it is 
the proper form! to bring the suit in his owtn nanve by his 
next friend, called in the Law French, prochein ami. This 
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next friend may be the father, or another that may be liable 
for costs. The theory of the law is that a minor can make 
no contract that binds him, unless he be emancipated, and, 
in certain cases, for necessaries of living, when not main- 
tained by his father. These primary principles are gen- 
erally imderstood by Americans, but perhaps, not so, by 
those of alien birth, who may be placed in authority. 

Where a minor is sued, the form is John Wydiffe, a 
minor, by Tudor Aprhys, his guardian ad litem, who must 
be appointed as such by th^ Court. It nowhere appears that 
a Justice of the Peace may appoint such a guardian for an 
infant defendant. 

In case the party is a married woman, the law formerly 
required her husband to be joined with her, but since the 
emancipation Acts of 1887 and 1893, a married woman may 
sue or be sued alone in respect to matters which concern her 
own rights only. 

If the party is a general partnership, the names of all 
the partners must be given, with the adjective phrase **trad* 
ing as ," giving the firm name. 

If it be a corporation or a partnership association, the 
proper name must be given, with the descriptive phrase doing 
business in , under the laws of Pennsylvania. 

'Objection as to parties and service must be taken at the 
time fixed for a hearing, by a plea in abatement. (See 
Justices' Digest & Guide, P. 118, par. 12.) 

If a mistake is made in the nanxes of the parties, on 
objection at the hearing, the Justice may amend it, under 
Sec. 1 of the Act of May 12, 1887, P. L. 96. (See Justices' 
Digest & Guide, P. 119.) 

Every up-to-date Magistrate in Pennsylvania has, or 
ought to have, Justices' Digest & Guide, in buckram, $6. 
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lOiiie Inspector Not a Coimty Office 

The Supreme Court of Pennsylvania, affirming the 
Court of Common Pleas of Schuylkill County, in the case 
of Lamb and Fenton, decided that the office of mine inspec- 
tor is a State and not a County office, and therefore, it can- 
not be filled by election in an odd-number year. 

Ooftee l8 Not ''rood'' 

It has at last been judicially ascertained that coffee is 
not ''food'* under the ''Pure Pood" act of May 13, 1909, 
P. L. 520, by Judge Endlich, of Berks County, ivbo set 
aside a conviction in Comith. v. Einhom, 43 C. C. 445. The 
learned Judge differentiates ''food" fnxm "drink;" and 
therefore, "the cup that cheers but not inebriates," may 
have a decoction of the coffee berry as well as a chemical 
admixture and affinity of "Chicory," or perhaps, to flavor 
it, the outer sheath of a sassafras root, so far as the *'pure 
food" law is concerned. It will now be in order for the 
State guardians of health to get busy, in collaboration with 
the benign sisterhood of the Leg. Bef. Bureau, and prepare 
a "pure drink" law. If the two sorosis bee-hives venture 
in the drink sphere, they should not fail to add all kinds of 
teas, wines, beers and spirituous liquors! Oct busy, bees! 

Striking Off a Void Judgment 

In Hopkins v. Ladies' Auxiliary of the Hotel Brother- 
hood, U. S. A., Judge Balston, of Philadelphia, on a rule to 
strike off judgment entered on a Magistrate's transcript, 
made the rule absolute and the judgment was stricken ofE, 
because defendant be^g atn ^dncogcporated ialsusociation, 
the Magistrate had no jurisdiction. The record must show 
affumatively that the association was incorporated, to sus- 
tain jurisdiction. (43 Co. Ct 497, citing among others 
Fletcher v. Gawanese Tribe, 9 Supr. Ct. 393 ; McConnell v. 
Apollo Saving)^ Bank, 146 Pa. 79; Pantall v. Dickey, 123 
Pa. 431; McKinney v. Brown, 130 Pa. 365.) 
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Tnnpikes 

Not until the automobile speeders usurped sovereignty 
over the public roads, built and owned by the people in gen- 
eral, has there ever been such a concerted howl against the 
few turnpikes that still exist in Pennsylvania. Even the 
Governor has been reported to hav€ uttered a threat that if 
the turnpike companies do tiot sell their remaining hold- 
ings and franchises to the State, then a revengeful power 
lodged in a supine and submissive legislature will take up 
the subject and use the people's money to compel these 
turnpike owners to yield, by threatening to build rival lines. 
Such is selfish statesmanship, if true, imbued with the in- 
sane felicitation of a sporting experience now afflicting the 
-fVmerican body politic like an ineradicable blood infection, 
worse than the smallpox. 

As long ago as 1887, the Legislature provided a safe, 
sane, fair and well-considered law, under which, tested by 
the Courts, and with a well-settled practice among law- 
yers who know Pennsylvania law, many turnpikes have 
been condemned, valued and freed by the public. This law 
is open to automjobile speeders, who do not have patience to 
stop in their death-dealing career, long enough to pay the 
toll, which the humble citizen with a horse and carriage 
or a dog-cart had unrntirmuringly paid for many years. 
The turnpikes have been the best constructed and main- 
tained roads in Pennsylvania, until the Sta.te, in some 
localities, took them over, when they fell into noctums 
desuetude^ and are a scandal upon a people boasting '^intel- 
ligence, virtue and independence;" 

In recent cases, where juries have valued short pieces 
of turnpike, all that remains of perm^inent private road 
building, the price has not exceeded $6000 per mile, and in 
others has fallen below $5000. At the same time, the State 
was notoriously paying from $18,000 to $27,000 per mile to 
favored contractors, for a species of roads, which, in five 
years, are practically worn out. Truly, this is an age of 
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speed and prodigality. But, as in days of yore, the piH>digal 
son will have to eonxe home to his father I And so, in gov- 
ernment, we will have to go back to the fathers of the Re- 
public, with all our expansion of costly education that is 
but a twentieth century catalepsy ! 

Consentable Line Fence 

In Schwab v. Ford, Luzerne County, Court of Com- 
mon Pleas, sitting in Equity, the Court, (No. 19 Oct. Term, 
1915); in continuing a preliminary injunction, decides some 
line fence principles which it is well to know. It finds 
as facts that a picket line fence had existed between the 
adjoining lands of the parties since 1888, which was 
erected between the then adjoiners, and became a consent- 
able line or division fence, which was torn down at night 
by defendant recently, and a new fence encroaching five 
feet upon the plaintiflf was then erected by the defendant. 
This, in turn, the plaintiff tore down and brought his bill, to 
enjoin the defendant from! further interference, and for 
a decree to restore the original fence on the eonsentable line, 
line. 

The conclusions of the Court are : 

1. The plaintiff, under the circ'unistances, should 
not have taken the law into her own hands, but should have 
instituted the appropriate action at law to determine the 
title. 

2. The title should not be determined in this proceed- 
ing, but the status in quo should be maintained by pro- 
tecting the plaintiff in the reconstruction of the fence on 
its original location. 

3. A mandatory injunction, at this stage, should not 
be granted, compelling defendant to restore the fence, bat 
the preliminary injunction to prevent interference with the 
plaintiff in so doing, should be continued until final hear- 
ing.— Fred. D. Vincent, P. Q.; Andrew Hourigan* P. D. 
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(For the law of fences see Justices' Digest & Guide, 
P. 373.) 

''Purity Pact'' Marriage Sustained. 

Although contrary to the laws of nature and the edicts 
of the Creator of human kind, the Superior Court of Penn- 
sylvania has sustained a ''purity, pact" marriage, so-called 
in a state of abnormal mentality, between the Cunning- 
hams, baron et feme, of Philadelphia, noted for idiosyn- 
cracies and stolid stupidity. Justice Head, wflio delivered 
the opinion decreeing a refusal to break the extraordinary 
contract of abstention from Nature's behests, evidently 
had in mdnd the provisions of the Federal and State Con- 
situtions upon the inviolability of private contracts. The 
dedication which the woman concerned made of her life 
and her self-abnegation from the joys of maternity, for so 
many years, were sufficient consideration to prevent the 
volatile and amorous baron, who rued the bargain, from 
ruthlessly breaking it and leaving the feme stranded upon 
the barren, arid "sands of time." 

A Legal Hardship 

A case is cited to us by Justice Bossert, of Allegheny 
County, which illustrates an imperfection in the law that 
should be remedied. Recently Dominick Jentile, an alien 
worker, was assaulted and robbed in Allegheny County by 
a large, bad and burly negro. He escaped with his life and 
meeting Constable James A. Bue, asked him for his gun, 
which was given him ; but later he borrowed a shotgun and 
went to his work over the same route. At the same place, 
the same negro held him up again, but Dominick shot and 
killed him, aftei* which he "gave himself up" to the con- 
stable, no warrant being issued. The constable later delivered 
ttie defendant to the House of Detention at Pittsburgh. For 
such services no compensation is provided by law, unless it 
is mileage for the delivery of the prisoner. There is room 
here for an amendment. 
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ProtectioiL to Aliens 

Justice Hughes, in declaring the anti-alien employment 
law of Arizona tinconstitational (Truaz v. Raich, October 
Term, 1915, No. 361, U. S. Supreme Court) distinguishes the 
case in hand from those of McCready v. Virginia, 94 U. S. 391, 
which protected oysters, Patsone v. Pennsylvania, 232, IT. S. 
138, which prohibited aliens from dealing in fire-arms, and 
Havenstein v. Lynham, 100, U. S. 483, Blythe v. Hinckley, 
180, U. S. 333, which related to real estate. He also differen- 
tiates it from Otis v. Parker, 187 U. S. 606, Silz v. Hesterbui^, 
211 U. S. 31, and Purity Extract Co. v. Lynch, 226 U. S. 192, 
where the State, in the exercise of its police power, declared 
the employment of aliens as perilous. He construed the law 
as taking away from aliens the ordinary means of earning a 
living, because of their nationality. Having admitted the 
foreign hordes and, indeed, invited tliem to come in to take 
the place of American bom workers in all callings and avenues 
of life, we owe them equal protection of the laws and cannot 
by law, literally starve them out. These are not the exact 
words used by the learned Justice, but this is the exact mean- 
ing of the decision. And it is common sense and right. It is 
his interpretation of the U. S. Constitution and it should 
serve to sharpen the wits of our National Congress so that 
they will quit sailing with air bladders, and put the brakes 
down at the immigration stations. 

Negligence in Automobile Driving 

President Judge Swartz, of Montgomery County, in 
Bready v. Philadelphia R. T. Co. (31 Montgomery County 
Law Reporter, 186) entered judgment for defendant, non 
obstante veredicto, laying down the rule that when an automo- 
bile operator drives his machine out of a side street, at the 
rate of eight miles an hour, into a main thoroughfare where 
a surface railway is operated, the noise of his machine inter- 
fering with his power to hear, and the view being obstructed 
by buildings, he is inexcusably negligent. The evidence of 
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negligence, in guch case being clear and uncontradicted, there 
is no question of fact for a jury to decide. 

It is observed that the act of July 7, 1913, P. L. 672, re- 
vising the act of 1909 slightly as to licensing, leaves the penal 
provisions the samie as in the former act, changing the numbers 
of the sections. (See Digest and Guide, by Place, p. 477) . Sec- 
tion 13 is amended so as to require brakes, horn, bell, or other 
' signal device, and two white lights, one hour after sunset and 
to one hour before sunrise. The rate of speed is, by section 
14, not exceeding 24 miles pei* hour anywhere. But the rate 
of speed must not be more than what would be reasonable 
and proper, having regard to the width, traffic and use of the 
highway; or so as to endanger property, or the life or limb of 
any person. ' ' It follows as night does day, that where an auto- 
mobile runs down a person or thing in a town, village or city, 
at crossings or on crowded streets, whether under the circum- 
stances, he was negligent, is a question of fact for a jury A 
plain proposition is that if he were going at a reasonable rate 
at such place, no accident would have happened and no injury 
would have been sustained. The public have a prior right upon 
their own highways. A motor vehicle is merely a dangerous 
modem invention licensed to use the public highway, under 
safeguards and restrictions. A violator of the laws of public 
safety is a greater criminal than the ''common drunk" or tres- 
passer. Courts and juries are coming up to the standard 
again. 

Bight of Unbim Child to Action 
A novel case was decided in the new State of Oklahoma, 
Hemdon v. St. L. & S. P. R. Co., 128 Pacific Bep. 727; the 
question being whether an unborn child, whose father was 
killed, while it was in ventre se mere^ could, after birth, main- 
tain an action by its guardian, against the tort feasor, for 
damages. The Supreme Court answered, yes. A child, in 
ventre se mere, can inherit and may be the subject of felonious 
homicide ; why not have a right of action for loss of its father 
and protector f 
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Remedy for Breaking Ante-Election Fledge 

The case of O'Reilly v. John Purroy Mitchell, Mayor of 
New York, 148 N. T. Supplement, 88, adjudicates that in a 
Republican form of government there is no remedy against an 
official who breaks the pledges he made before he was elected. 
The habit or custom ia that when a man is a candidate he may 
promise everjrthing, though when he is elected he need per- 
form nothing so long as he can ''whip the devil" around the 
impeachment stump. There is no remedy against a base vio- 
lator of his pledges, in law. The people must in the Constitu- 
tion provide for a reasonable and speedy recall of traitors to 
their pledges, from the President down. 

Beneh Badinage 

There is noticeable in our legal tribunals a disposition to 
perpetrate puns on the profligacy of human peccadilloes, and 
sometimes at a sacrifice of that judicial dignity which is sup- 
posed to be inseparable from the Bench. Human woes are all 
too serious to be made the subject of inane jests by anyone, 
much less the Judges who should always temper Justice with 
Mercy, as '*Gk)d tempers the wind to the shorn lamb," accord- 
ing to Sterne. 

Sunday, Non-Juridical 

liong, long ago, the law was laid down that for legal 
purposes, Sunday must be considered a day of rest. There- 
fore, the publication of a legal notice in a Sunday news- 
paper was ever held to be void. It seems amazing that 
our Supreme Court, in the case of Comth. v. Kelly, 250 Pa., 
18, was called upon to decide what has long been known. 
Uy its decision, an ordinance, depending upon its publica- 
tion, fell into the waste basket. 

Circumstantial Evidence 
It has been said that sometimes the circumstances of a 
case furnish evidence ^'strong as holy writ." It was thus 
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Hamlet in the nu)ck play confirmed the story of his father's 
ghost of how he was murdered. If Bacon wrote the drama, 
he here evinced his keen perception of evidence which con- 
victs. And so it may be recorded of a decision by Magistrate 
Edward F. Dillon, of Pittsburgh, in a recent case where one 
John Madie was accused of an assault by Florence Boening. 
A dog named Teddy came io his girl mistress' rescue and 
drove off Madie. When the parties appeared before the Mag- 
istrate the dog was there and identified the assailant in open 
court by flying at the prisoner's throat. This identification 
caused Madie to be held for trial in the Quarter Sessions. 

Equitable 8cU>ff 

A set-off will be allowed, upon equitable principles to 
avoid circuity of action and unnecessary costs, although the 
case does not come strictly within the language of the 
statute, says the Court in Marshall v. Brainard, Chester 
County (13 Delaware Co. 424), following Hibbert v. Lang, 
165 Pa. 439. This case is of special interest to officers of 
corporations. 

An Old Notion 

Bichard Holgate, one of the oldest practitioners at the 
Lackawanna County bar, relates that in the early years of 
his practice he learned judicially what J. P. stands for. He 
had just tried a case before 'Squire Boesler, which he had 
some grounds to believe he had won, although he represent- 
ed the defendant. But he was naturally agitated some and 
the old 'Squire, noticing this, consoled him thus: 

''You must not mind it, Dick. You see, de blaintiff 
he come before me by himself, and de defendant I had to 
make come. So I gives chudgment for de plaintiff, because 
J. P., you see, stands for dat. So you will geit used to it." 

It seems, from all accounts, that some of them in Scran* 
ton follow this ancient precedent, but, wherever the 
JUSTICES' LAW BEPORTER circulates, a higher ideal 
obtains. 
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Attachment of Wages 

The laws of April 10, 1905 P. L. 134 and May 1, 1913 P. L. 
132, providing attachment of wages for board are held vio- 
lative of the constitution by Judge Audenried, of Philadel- 
phia in Idnahan v. Lawson, 43 C. C. 533. But the judgment 
on a summons issued at the same time against the defendant, 
was held valid in the same case. 

Force of Probated Account 

Judge McGonnell of Westmoreland county, in Landis 
Machine Co. v. Zellner, 43 C. C. 537, holds that an affidavit 
of claim under the act of July 7, 1879, P. L. 194, alone has 
not sufficient probative value to sustain a judgment by de- 
fault. A statement in the record that the Magistrate heard 
''the proofs and allegations of the plaintiff" will however 
save it. There is room here for the legislature to declare that 
a duly probated account, if not challenged, shall be sufficient 
evidence. 

A Fool's Ballot 

The Phila. North American squibist facetiously says : 

''The man who wrestles with a ballot four feet long 
and two feet wide certainly does love his city !" This irony 
conceals a truth I 

Such a ballot represents only a fool's choice. The inten- 
tion of the blanket ballot purveyors is to destroy all chance 
of individual independence. 

To many thousands it means total disfranchisement 
The only true solution, is to strike out the whole system of 
nominations and elections now in vogue and restore individ- 
ual freedom by letting every man prepare his own ballot 
and vote for whomsoever he pleases, or his wife tells him to 
vote! 
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Tri-County Express Co. v. Jenner-Quemahoning 
Coal Co. et al. 

INJUNCTION— €IBGUMPOBTATION OF BEER — ^INTERSTATE COM- 
MERCE IN POTATIONS — EVASION OP UCENSE AT LOCUS 
IN QUO— CONSTRUCTION OP ACTS OP CONGRESS 
IN RESTRAINT OP UQUOR SHIPMENTS. 

1. When a beer brewery in Allegheny County takes orders 
from miners and others blbulously inclined in Somerset County, 
and, to evade the license laws of Pennsylvania, ships the amber 
fluid to a point in Maryland, there to be reshipped by express into 
Pennsylvania, in the guise of inter-state commerce, and the 
local coal company prevents delivery of the concoction as a nui- 
sance, the Court will not lend its injunctional powers to further 
the iniquity. 

In the Court of Common Pleas of Somerset County. In 
Equity. 

No. 20, Equity Docket, 1915. 

Sur motions to continue the preliminary injunction and to 
dissolve the injunction, 

W. C. Truxal and Paul J. Friday, for plaintiff. 

Uhl & Enly and Richard Miller, for defendant. 

STATEMENT OF FACTS 

The Independent Brewing Co., of Braddock, Allegheny 
County, Pa., a corporation having a branch depot at Cum- 
berland, Md., by its agents, took orders for beer in cases and 
packages to be delivered in Jerome, Somerset, County, Pa., 
Nov. 5, 1915, which beer was shipped by the Tri-County Ex- 
press Co. another Pennsylvania Corporation, to be delivered 
at Jerome. When the packages arrived at Jerome the de- 
fendant corporation prevented the delivery of the stuff. Plain- 
tiff applied for a preliminary injunction to compel defendant 
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Tri-County EzpresB Co. t. Jenner-Quemahoning Coal Co. et al. 

to desist, claiming that under the decision of Tony Rossi v. 
Pennsylvania, U. S. Supreme Court, 1914, P. 677, it had a 
right to sell and deliver the fluid in Pennsylvania. 

Excerpts from Opinon of W. H. Ruppel, P. J. 

After citing the act of Congress of Aug. 8, 1890, under 
which the Rossi case was decided, and that of March 1, 1913, 
the learned Judge proceeds : 

* * There was a clear violation of our statute, and the Webb- 
Kenyon Act of Congress removing the objections that were 
interposed in the Kirmeyer and Rossi cases leaves the brew- 
ing company or the seller of the liquor and all parties con- 
nected with its delivery into Pennsylvania without any pro- 
tection under the act of Congress. At the hearing it was as- 
serted that the Independent Brewing Company has no county 
license or what is generally spoken of as a brewers' license to 
do business in Allegheny County, Pa., and no evidence was in- 
troduced to show that it had such license. Presumably it 
had a license from the State authorities authorizing it to sell to 
retail dealers. Manifestly it realized the fact that it could 
not legally sell its products in Somerset County and therefore 
resorted to the subterfuge of shipping the beer in wholesale 
quantities to a branch office in the State of Maryland and 
then reshipping over the same railroad, but under the name of 
an Express Company back into Somerset County. A very 
singular fact in this connection is that the beer, when being 
shipped on its way to Cumberland, passed Rockwood station 
in our County and on its return to Jerome it had to come back 
to Rockwood and then be transferred over a branch railroad 
to the village of Jerome. The evasive purpose of this ship- 
ment is so manifest that it needs no comment. That the Tri- 
County Express Company is merely an adjunct of the Brew- 
ing Company and is working hand in hand for the illegal de- 
livery of its beer is also very patent. Under these circum- 
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stances, will equity aid the plaintiff in the delivery of beer 
which is sold in violation of lawf 

Equity will not enforce a contract creating a monopoly 
or a restraint of trade. 

Phillips V. Mining &c Co., 7 Phila. 619. 
Keeler v. Taylor, 53 Pa. 467. 
Equity will not lend its aid to recover money lost in stock 
gambling. 

Stewart v. Pamell, 147 Pa., 523. 
Albertson v. Laughlin, 173 Pa., 525. 

** Courts will not enforce contracts which are contra- 
ry to the policy of the law restraining and regulating the 
sale of liquor, or which are against public good, or which 
will encourage violations of the law." Conemaugh 
Brewing Co., v. Bennett, 60 Pa. Sup. Ct., 543; Blandi v. 
Pelligrini, id. 552. 

Even if the Court were not clear as to the violation of 
the law in this instance, ''upon a motion for a special injunc- 
tion, a doubt is fatal to the motion": Shipley v. Continental 
R. R. Co., 13 Phila., 128. 

Believing therefore, that to grant the injunction in this 
case would be aiding the plaintiff to violate the statute of 
Pennsylvania, the injunction should not be continued. But 
there is another reason which I think fatal to the plaintiff's 
contention in this case, and that is the palpable violation of 
the interstate commerce act. The charter introduced in evi- 
dence shows that the plaintiff is a carrier for hire. The bill 
in its third paragraph avers that the plaintiff "is a common 
carrier engaged in the transportation and delivery of all kinds 
of goods, wares, and merchandise, operating in the States of 
Maryland and Pennsylvania. ' ' A witness called by the plain- 
tiff testified that there had been no attempt to comply with 
the Act of Congress known as the Interstate Commerce Act, 
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the 6th section of that act provides : ''No carrier^ unless oth- 
erwise provided by this act, shall engage or participate in the 
by filing with the Commissioner a schedule of rates, &c., and 
transportation of passengers or property as defined in this act, 
unless the rates, fares and charges upon which the same were 
transported by said carrier have been filed and published in 
accordance with the provisions of this act. ' ' And to grant the 
injunction prayed for would be to encourage the continued 
violation of this act of Congress. For these reasons the Court 
refuses to continue the injunction as prayed for and dissolves 
the preliminary injunction heretofore granted ex parte. 
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Arrigo & Co. v. Sposato 

APPEAL PROM JUDGMENT OP JUSTICE — ^ENTERING OP JUDGMENT 

ON A JUDGMENT NOTE, IN THE SAME CASE, IN THE 

COMMON PLEAS AFTER THE SUIT. 

Plaintiff brought suit before a Justice of the Peace and pro- 
duced, as evidence of its claim, a judgrment note. Judgment was 
rendered against the defendants, and there was an appeal by 
them. Subsequently, plaintiff entered Judgment D. S. B. on the 
judgment note. On petition, the Court will not strike off the 
judgment, if the plaintiff takes a non-suit and pays the costs in 
the appeal case. 

Petition of Joe Sposato, one of the defendants, to strike oflf 
judgment. 

Common Pleas of Washington County. No. 7, February 
Term, 1916, D. S. B. 

Vernon Hazzard, for Rule. 

D. M. McCloskey, Contra. 

Mcllvaine, P. J. 

OPINION 

The plaintiff in this case brought suit against the two 
defendants before a Justice of the Peace in an action of 
assumpsit for a sum not above $300. At the trial of the 
case the plaintiff produced before the Justice, as evidence 
of its claim (so the record shows) a judgment note and 
claimed that $90.12 thereof remained unpaid, and the Justice 
entered judgment against the two defendants in favor of the 
plaintiff for that sum. An appeal wbs taken by the defend- 
ant and that appeal is now pending in this Court to No. 396 . 
November Term, 1915. Judgment was entered before the 
Justice of the Peace on October 9, 1915. On November 9, 
1915, the same plaintiff entered judgment in this Court 
against the same defendants for $90.26, on a judgment note 
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and an execution was issued to collect the amount of said 
judgment. 

On November 15, 1915, the petitioner, Joseph Sposato, 
one of the above named defendants, presented his petition al- 
leging the facts that we have just stated, and asked for a rule 
on the plaintiff to show cause why the judgment entered on 
the warrant of attorney to No. 7 February Term, 1916, D. S. 
B., should not be stricken from the record. An examination 
of the judgment entered on the D. S. B. docket shows no irreg- 
ularity. Any one examining the record and the papers on 
file would be led to say that the judgment was regular and 
valid. This being the case, can this Court on a petition of 
one of the defendants strike off the judgment by reason of 
facts that do not appear on the face of the record and that 
could only be proved by the production of some other record 
identified by the testimony of some living witness ? In other 
words, can this Court on the petition that was presented and 
the rule that was granted, of its own motion refer to the rec- 
ord in our Courts where an appeal is docketed and see that the 
judgment note upon which judgment was entered to No. 7 
February Term, 1916, is the same judgment note that was 
produced before the Justice of the Peace in the other case! 
There is nothing whatever in either record to identify the 
judgment note that was introduced before the Justice as the 
one that was presented to the Prothonotary and upon which 
he entered judgment to No. 7 February Term, 1916, and it 
will be recollected further that this case was set down for fu:- 
gument on petition and answer. But granting that this 
Court was able to find that the note introduced in evidence be- 
fore the Justice was the same as that upon which judgmait 
was entered by the Prothonotary, does that fact alone give the 
Court power to strike off the judgment 1 We think not. The 
defendants elected to take an appeal from the judgment of 
the Justice, and that appeal was filed in this Court, and under 
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our rules it became a suit pending, and the legal controversy 
between the plaintiff and the defendants became an issue to 
be tried de novo. This being the case, the plaintiff was put in 
a position to elect whether or not it would prosecute its case 
against the defendants on the appeal or whether it would enter 
judgment by virtue of the warrant of attorney attached to 
the judgment note. To do this it would necessarily require 
the plaintiff to pay the costs in the appealed case, and per- 
haps it would have been more regular for it to have entered a 
voluntary nonsuit in the appeal and then entered its judg- 
ment. But that can yet be done. 

It has been decided in Township of Moreland v. Grordner, 
109 Pa. St. 116, that a plaintiff in an appeal from a Justice of 
the Peace taken by a defendant, can enter a voluntary nonsuit 
in that appeal, and if he does so that leaves no judgment be- 
fore the Justice, and having done this and paid the costs he 
clearly has a right to use the judgment note as a basis for the 
entry of a judgment in court upon a warrant of attorney. 

Both of the defendants in this case had joined in a bill 
asking that the plaintiff be enjoined from proceeding further 
under the judgment entered on the warrant of attorney until 
the appeal case was disposed of, or if they had presented a pe- 
tition asking that the judgment entered upon the warrant of 
attorney be opened, stating facts which would show that they 
had a good defense, then they might have been entitled to re- 
lief against the execution which has been issued. But only 
one of the defendants having asked for a rule simply to strike 
off the judgment, we are clearly of the opinion that the rule 
must be discharged, for it is decided in Lawrence v. Smith, 
215 Pa. 537, Breden v. Gilliland, 67 Pa. 37 and Hall v. Pub- 
lishing Co., 180 Pa. 561, that opening a judgment and strik- 
ing it off are two entirely different things, and that a judg- 
ment will T^ot be stricken off if there be no averment in the pe- 
tition, anrl [)roof to sustain the averment, that there was irreg- 
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ularity or an invalidity in the judgment appearing upon the 
face of the record. To do equity, however, between the par- 
ties in this cause, in view of the facts developed at the hear- 
ing, and to protect the Prothonotary, we feel that the plaintiff 
in this case should take a voluntary nonsuit in the appeal case 
and pay the costs of that case, and on condition that it does, 
this rule will be discharged. 

And now, January 8, 1916, this rule came on to be heard 
upon petition and answer and was argued by counsel, where- 
upon, upon due consideration, it is ordered, adjudged and de- 
creed that the rule be discharged on condition that the 
plaintiff take a nonsuit and pay the costs in the appeal docket- 
ed to No. 396 November Term, 1915. 

(See Brumbaugh v. Price, 36 County Court Reports 597.) 
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XJp-to-Date Forms 

Forms of Procedure in Attachineiit of Wag«i for Boardingi 
Under Acts of 1906 and 1913. 

In response to many inquiries concerning the status of 
the law and the practice as to attachment of wages for board- 
ing, we give below what we consider the best and most reliable 
forms of procedure. It will be noted that instead of relying 
upon a joint summons and attachment alone, the better prac- 
tice is to issue a summons in assumpsit in the ordinary form 
and make a distinct record thereof. Issue simultaneously the 
attachment in the form below, with interrogatories. This 
method has been pursued by Justices of the Peace, here, who 
are good lawyers and have studied the various acts carefully 
and the decisions in relation to them. 

FORM OF ATTACHMENT 

State of Pennsylvania 

County of Montgomery 
versus 

ss. 

Before Eugene D. Egbert, 

Defendant a Justice of the Peace, No. 

and 415 West Marshall Street, 

Norristown, Pa. 

. Attachment of Wages, Act 

of April 10, 1905 and May 

Garnishee 1st, 1913. 

To Constable of First Ward, Norristown, Pa., or next Con- 
stable, Greeting: 
WHEREAS, the above named plaintiff, who is a keeper 

of a has begun an action before Eugene D. Egbert, a 

Justice of the Peace, in and for said County, against the above 
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named defendant, to recover the sum of $ alleged to be 

due and owing by said defendant to said plaintiff for board- 
ing, not exceeding in amount the sum due for four weefa, by a 
summons issued with and of same date as this writ, and re- 
turnable on the day of A. D. 19. . . • 

between the hours of and o'clock M. 

AND WHEREAS it is alleged that there is due and ow- 
ing to said defendant certain money for wages by the above 
named garnishee and said plaintiff has made application for 
an attachment against the same under provision of Act of As- 
sembly of May 1st, 1913, and said plaintiff having also cimi- 
plied with all provisions of the Act of Assembly on part of 
plaintiff in such case required. 

THESE ARE THEREFORE TO COMMAND YOU that 
you attach so much of the Wages due and owing said defend- 
ant by the said garnishee as will be sufScient to satisfy the said 
demand and costs, so that the same shall not be paid to said de- 
fendant until the judgment which may be rendered in pursu- 
ance of said summons shall be satisfied. 

WITNESS our said Justice of the Peace at his office, at 
No. 415 West Marshall Street, in First Ward, Norristown, Pa., 
this day of 19 



Justice of the Peace, First Ward 
No. 415, W. Marshall St., Norristown, Pa. 

Commission Expires 



INTERROGATORIES filed by plaintiff, to be answered 
by said garnishee, on oath or affirmation. 

1. Were you, at the time of service of attachment 
upon you indebted to the above named defendant in any 
sum of money or otherwise for wages! If so, state the 
amiount of such indebtedness, and when due and payable. 

Plaintifl. 



Digitized by 



Google 



JUSTICES LAW REPORTER 



207 



EULE ON GARNISHEE TO ANSWER 

And now, 19 , on application of the above 

named plaintiff, mle entered on the above named garnishee, 
to answer, under oath or affirmation, the above interroga- 
tories filed in this case within eight days after said inter- 
rogatories and this role shall have been served upon gar- 
nishee and unless so answered garnishee shall be adjudged 

to have in possession moneys owing and due to said 

defendant to the amount of the above claim and costs, and 

judgment will be rendered against the said garnishee, 

for the amount of the same with costs. 



INDORSEMENTS 



-J 4 



I certify that above is a 
true and attested copy of the 
original writ in this case. 

Constable. 

Justice of the Peace, 

First Ward, 

No. 415 W. Marshall St., 

Norristown, Pa. 
Commission Expires 

Service on Defendant. 
Served the within writ 
upon the within named de- 
fendant, on 19 

by handing a true and at- 
tested copy thereof to 
, Constable, 

Service on Oandshee. 
Served the within writ 
upon the within named 
garnishee, on 19 



EUGENE D. EGBERT, 

Justice of the Peace, 

First Ward 

No. 415 W. Marshall St., 
Norristown, Pa. 



No. 



Attachment of Wages 
For Boarding 



versus 



Defendant 



and 



Garnishee 
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by attaching in possession 
any wages due the defend- 
ant to the amonnt of the 
within stated plaintiff's 
claim and costs, by handing 
a true and attested copy 
thereof, and a true and at- 
tested copy of the interroga- 
tories and rule to answer, 

to 

, Constable 

, Constable, 

being sworn by me, says that 
his return of the service of 
the within writ hereon en- 
dorsed is true. 

Sworn and subscribed the 
day of 19 

Justice of the Peace, 

First Ward 

No. 415 W. MarshaU St., 

Norristown, Pa. 

Conmdssion Expires 



Plaintiff's Clainl 



Probable Costs - 



Qamiishee Fee 






Plaintiff found 



Defendant found 



Garnishee found 
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ANSWER OP GARNISHEE. 

County of Montgomery, ss. 

for within named garnishee being duly 

sworn according to law, says in answer to the within inter- 
rogatories as follows: 
That (Here insert answers) 

Sworn to and sub- 
scribed before me, 19. . 

Justice of the Peace, First 

Ward, No. 415 W. Marshall 

Street, Norristown, Pa. 

Commission Expires 
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Hiagifltrates and Constables ''Ueber AUes!'* 

On Tuesday evening, March 14th, 1916, at the Bitten- 
house Hotel, Chestnut Street and Twenty-second, Phila- 
delphia, intHx^mparabilel the Magistrates and Constables 
of Philadelphia, Chester, Delaware and Montgomery Coun- 
ties, the leading officials, Judges, statesmen, editors and 
divines held their fifth annual banquet, which might 
be summed up as a physical feed and * 'a feast of reason and 
fl6w of soul.'^ The joyimce of the occasion, stripped of the 
rough shell, was heightened by the omnipresent mianager, 
toastmaster, elixirator and congeniality dispenser, C. Scott 
Bickards, Esq., who, though not as imposing in stature as 
the old hero, his name-sake, was the soul of energy and facile 
entertainment. Without his managerial presence it would 
have been but a dull prosaic roundelay of **eats" to the 
melody of '*Hail, Hail," etc. Sap. verb. suf. 

Dignity was lent to the brilliant occasion by the flow 
of oratory, the flashes of wit and the counsel of sapient in- 
tellect. The menu may be dismissed in this brief and feeble 
review with the one word — gorgeous ! The music was fur- 
nished by electrified sons of Ethiopia, mellowed by the thrum 
of King David's joy — ^the harp I 

But Rickards was monarch of all he surveyed, and he 
circulated among the af flated five hundred — dispensing cheer 
and raillery. 

The opening speech was made in a very mjodest style 
by the President of the Four Counties Association, Charles 
K. Melville, of Delaware County, whose portrait appears on 
the front page of the cover of The Justices' Law Reporter. 
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The listening attitude of the banqueters had not yet come 
and our reporter could not catch his sentiments, but he had 
reason to feel proud of the success of the Society. Colonel 
Sam. Hudson, veteran newspaper writer, king of acerbic 
paragraphers, connoisseur of Martini (not rifles), miade a 
speech. But his numerous voluble friends, by their retorts 
curt-eous, drowned the Colonel's fine tenor with their son- 
orous bass — 80 who heard him? Not here! 

A judicial testimonial to the high character of the 
magistracy by Hon. Isaac Jbhnson, President Judge of 
Delaware County, which he decided was the greatest County 
in the world (That's why Philadelphia wants to rape itl) 
—was the solidest speech of the evening. The Judge spoke 
true words for the representative character of the MAJOR 
(not minor) Judiciary, who stand at the very gates of jus-? 
tice, guard the entrance and have powers of a communal 
nature not given to the highest courts. He was cordially 
received and roundly applauded. The Hon. J. Washington 
Logue, ex-Congressman of *'The Sixth," was there with 
his little hatchet and perfervid oratory. He hacked the 
Democratic cherry tree, to the glee of all, and they listened 
to his periods, which rippled like the clear waters over 
Pactolean sands — ^inspired by Schlitz's Best. Each speaker 
got a caloric send-off into the empyrean by King Riekards! 
The great editorial Thersites rapiered everybody. He was 
an ''amoosin' cuss," as Josh Billings said, upset bouillon I 
and warnings to the auto-cratic hosts to sound their horns 
around about Philadelphia (not necessary in Philadelphia). 
He paid the Magistrates of the rural propinquity the high- 
est compliment when he accused them' of relentless and 
obdurate war upon the speed sports ! His name is Alexander 
Hamilton Brooks. 

The gem of the evening in chaw-talk-way was the Hon. 
John Vance, who holds the peace as well as police of Ches- 
ter in his hand. It was a breezy, rugged essence of truth, 
and well received, concluding with the charge of Portia in 
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the great case of Shyloek v. the Merchant of Venice. We 
advance three times three to John I Other fine talks were 
given by Judges MaicNeille and Bonniwell, of Philadelphia; 
Speaker Ambler, of the State H. of R.; Senator Sproul, of 
Delaware County, and Rev. Thomas D. Davis. 

Now, act. Be instant! Get after your candidates for 
the Legislature with the weight of your influence I You 
number in the Legislature enough to repeal the rat-a-tat 
and oblique laws recently enacted. Out with the docket 
law; clarify the summary conviction law. In all Common- 
wealth cases, the State should pay, conviction, discharge or 
acquittaL In all municipality cases the municipality should 
pay. No man should be required to serve without pay. 
Clip the wings of the exploiters against the local magis- 
tracy and constabulary. They are the bulwark of democra- 
cy and freedom, with due apologies to the Philadelphia 
satirist. 

This recherche affair, in the heart of Philadelphia, was 
discovered by the reporter of one only of the great Phila- 
delphia purveyors of daily news I 

When is a Seminary Exempt from Taxation? 
Ir Schuylkill Seminary v City of Reading, 24 D. R. 900, 
Judge Endlich, P. J., decides that plaintiff, having no sur- 
plus revenues or profits, and being sustained by voluntary 
and charitable contributions, is exempt from paying city 
taxes by virtue of the Act of May 14, 1874, P. L. 158. 

Chemical Test of Writing 
Judge Ruppel of Somerset county, in Commonwealth 
Trust Co. V. Somerset Telephone Co., 24 Dist. Rept. 906, re- 
fused a petition by defendant to compel production of papers 
in the hands of the plaintiff and submit them to inspection 
and a chemical test by his own expert. The act of February 
27, 1798, 3 Sm. L. 303, permits such inspection only on the 
trial. 
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Cyclopic vs. Noetic Practice. 

The deluge of cyclopic (which rhymes with sloppic) 
practice in Pennsylvania, by writers and compilers who 
know not even the genesis of our law and practice may be 
fitly characterized in this quotation from Montaigne, who, 
in it, arraigns the mountainous ignorance and inefficiency 
of those who must rely, for knowledge, upon their ''sumptu- 
ous libraries." Says Montaigne, ch. 24: 

''I know some, whom if I ask what he knoweth, he 
will require a book to demonstrate the same and- durst not 
tell me that his posteriors are scabious, except he turn over 
his lexicon to see what ''posteriors" and "scabious" are. 
We take the opinions and knowledge of others into our 
protection, and that is all. I tell you they must be enfeoffed 
in us and made our own. • • • We rely so much upon 
other men*s arms, that we annul our own strength.*' 

The course of the law in Pennsylvania has been more 
muddied than clarified by the lazy importation of cloister 
law-writers' improvements upon Littleton, Hale, Coke, 
Blackstone, Burlamaqui, Justinian, Kent and Greenleaf . 



Priority of Mortgage over State Tax 

In Daubert v. Martin, 3 Penna. Corp. R. P. 170, Judge 
Wagner, Beds County, holds that where a mortgage was a 
lien on property when acquired by a corporation, it has 
priority over the lien for state tax, the act of June 15, 1911, 
P. L. 955, being inapplicable, in this case. 
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The Laura Bigfur ChuM 

After fifteen years of litigation over the will of Hemy 
W. Bennett, a millionaire patron of Thespian attractions — 
Laura Biggar, the well known melodrama actress was sent out 
of court finally with only an allowance of specific bequests in 
his will. She claimed as widow and mother of a post-humous 
child of his, but these contentions were not sustained. 

Bwappiiig Wives 

If Washington Irving were now at Towanda or Athens 
with his ** Sketch Book,** what juicy material he would find 
in a rural custom, not confined to Bradford County, of men 
swapping wives, without the formalities of a divorce court, 
which are too expensive for plain folks ! Two couples who 
had traded, recently pleaded guilty to the exchange — a plain 
case of ''Scarlet Letter," for a Hawthorne to shed inky tears 
upon. 

Municipal Junkets 

A growing practice of pillaging the tax payers of towns 
as well as States is that of charging up the price of junkets, 
which are sometimes ''q>reeB," to municipalities. The deci- 
sion of the Schuylkill Counly Court to surcharge the Council- 
men and Water Commission of Tamaqua with $891, as ex- 
pended without warrant of law, will have a tendency to re- 
press this species of rapacity* The largest item was $279 
for a fii-emen's junket to Philadelphia, New York and Wilkes- 
Barrel 

Ool. Dodd in tbe Van 

The announcement is made that Col. G^rge A. Dodd, of 
the Swond Cavalry Brigade, led the advance into Mexico, 
March 15, in search of YiUa. Col. Dodd is an experienced 
Indian hunter, having distinguished himself in the hunt for 
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Oeronimo. He was wounded in the San Juan fight in Cuba. 
He is a native of Rose Valley, Lycotoing County, Pa., son of a 
veteran who gave his life in the war of 1861-5. He went to 
West Point from the Lycoming County Normal School, in 
1871 on the appointment of Hon. Henry Sherwood, Congress- 
man. Pennsylvanians will be proud of him. 

Beliable rndt Trees 
We call attention to the advertisement on the second 
page of the cover, of the Wm. J. Reilly Nurseries at Dansville, 
New York and can bear personal testimony to the excellence 
of their stock. Their trees are free from blemish and will 
grow true as recommended. Send for their catalogue. Yoa 
can plant here in Pennsylvania as late as May, and they will 
all grow. 

Pedagogical Presideiibi 

Approaching the completion of one term of a pedagogical 
President, we are now about to face the probability of anoth- 
er in the person of Governor Brumbaugh (Singing Brook) of 
Pennsylvania. His Excellency that we now have has developed 
into a sporadic advocate of ''Preparedness," and His Excel- 
lency of Scholastic fame who is coming says of the views of 
the former, that they are impractical, visionary and out of 
harmony with the spirit of plain Democracy. With this fiery 
issue up in the arid air, why not let the Democrats nominate 
Brumbaugh and the Republicans Wilson t That would make 
Representative Warren Worth Bailey ^s Referendum on the 
Poison of Preparedness more than "a barren ideality," to 
quote Qovemor Bill Allen of Ohio once, now of heaven I 

Pleased With Place's Ouide 

A letter from IVIiller & Miller, leading lawyers of Susque- 
hanna County, located at Susquehanna^ Pa., says: ''We are 
pleased with Place's Justices' Digest and Guide." It promises 
to be a standard work, among lawyers as well as Justifoes. 
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Oonstitntioiial Bight to Dookat 
One of the venerable Justices of the Peace of Pennsylva- 
nia is Alexander H. White, of .Latrobe, who has served 17 
years and was re-elected. Speaking of the new docket law 
passed, it is said to meet a Philadelphia case, because an old 
docket could not be found, he said: ''I stand on my constitu- 
tional right to my docket. I bought and paid for it. It is 
n^ property and no law can deprive me of it, without com- 
pensation." There are still some men who know their con- 
stitutional rights. 

A Valuable Brochure 

The capable and progressive librarian of the Connecticut 
State Library at Hartford, Mr. George S. Godard, has com- 
piled a valuable report of the State Library, a hands(«nely 
bound copy of which arrived here. 

It contains plates of the building and interior sections, 
with much interesting data of a bibliographic character. The 
tables of information exhibit industry and efficiency. 

Oondenmatioii of Turnpike 

In Doylestown & Danboro Turnpike Co. v. Bucks Co., 13 
Chester Co. Rep., 580, it is decided that the Act of May 31, 
1911, P. L. 408, authorizing the acquisition of turnpikes for 
State highways does not repeal the Act of June 2, 1887, P. L. 
306, providing for the condemnation and valuation of turn- 
pikes. 

Attempt to Oommit Orime 

Judge Hassler in the case of Comth. v. Weber, 33 Lane. 
L. B. 126, on a motion in arrest of judgment ruled that where 
the charge of statutory rape failed because the female was not 
of good repute tot continence the defendant could not be con- 
victed of fornication nor attempt, without proof of an overt 
act. Mere solicitation is not an attempt under Section 50 of 
the Act of March 31, 1860 P. L. 442. (Smith v. Comth. 54 
Pa. 209.) 
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Allegheny Oounty Magistrates 




J. CLYDE MILLEB 
Homiertead, Pa., PresidexLt Allegheny County Kagisferates' 

Association* 

The Justices of the Peace and Aldermen of Allegheny 
have completed their organization which promises much for 
this large and reputable body of oflScials. The Secretary, 
Martin J. Griffin, Alderman, 2018 Centre Ave., Pittsburgh, 
furnishes the following report : 
To the Editor Justices' Law Reporter: 

After several meetings, a permanent organization was 
formed and officers for the coming year elected, to wit: 

President, J. Clyde Miller, No. 318 East Eigth avenue. 
Homestead, Pa. 

First Vice President, A. W. McMillen, Carnegie, Pa. 

Second Vice President, Mr. Mansfield, McKeesport, Pa. 

Treasurer, Charles D. Charlton, 6022 Centre avenue, 
Pittsbui^h, Pa. 

Secretary, Martin J. GriflBn, 2018 Centre Avenue, Pitts- 
burg, Pa. 
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In addition to these officers, the president was authorized 
to select an executive conunittee consisting of one member 
from each of the twelve legislative districts in Allegheny 
County. A constitution and by-laws were adopted at a meet- 
ing held February 19th, 1916. 

There are in our County more than 270 Aldermen and 
Justices of the Peace, and judging from responses received up 
to the present time, we believe we will be able to accomplish 
much for the benefit of the m^nbers of our association. 

We shall be very glad to have you make any suggestions 
which you believe might be for the good of our association. 
Tours v-ery truly, 

M. J. GRIFFIN. 

OFFICIAL. 

Pittsburgh, Pa., March 18th, 1916. 
Mr. W. R. Bierly, Norristown Penna. : 

Dear Sir: — At a regular meeting of the Minor Judiciary 
Association of Allegheny County, held March fourth, 1916, 
it was moved and seconded that the Pennsylvania Justices' 
Law Reporter, of Norristown, Penna., be made the official pa- 
per of our Association. 

This motion was passed unanimously, and, as secretary I 
was instructed to advise you accordingly. 
This for your information. 

Yours very truly, 

M. J. GRIFFIN. 

Beddess Bpeed 

In Comih. v. YoUmer, 33 Lane L. R. 125, Judge Hassler 
ruled that to convict a motor cyclist of reckless speeding, in 
a borough, under Sec. 14 of the Act of July 17, 1913, P. L. 
672, the complaint and conviction must aver that the local 
authorities had posted ''ran slow" notioes. ''In a reddeas 
manner" is otherwise construed to mean at a rate greater than 
that fixed by law. 
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The Docket Law 

Kennett Square Pa, February 25, 1916 
Editor of Justices' Law Reporter, Norristown, Pa. : 

In looking over your last issue I notice **an example of 
Justice Dockets,** under Act of A. D. 1915, requiring Justices 
to deposit (when filled) in the Prothonotary's ofBce. This 
law I think is not only of no possible use, but an injury to the 
service rendered by Justices and Aldermen — as the proper 
plan is to turn them over to their successors, so they may be 
prepared to issue execution and revive judgments without 
unnecessary delay or expense. I note that you cite the case of 
Alderman J. B. Stroub, of Fifth Ward of Baston, Pa. I will 
just cite you my own experience. I am the successor of B. 
P. Green, of this place and in W. T. Kirk & Co. v. Wm. Prigg 
and J. T. Milhous, trading as Prigg and Milhous, judg- 
ment was entered vs. Prigg and Milhous for $60.44 and cost, 
$1.95, on March 26, 1896. On September 30th, 1915, Wm. T. 
Eirk, Jr., surviving legatee of Wm. T. Kirk & Co., filed his 
afSdavit with me that no part of the debt owing to Wm. T. 
Kirk and Co., by the firm of W. N. Prigg and J. T. Milhous, 
trading as Prigg and Milhous had ever been paid or other- 
wise provided for and that there was due and owing W. T. 
Kirk and Co., from said firm, $62.13, with interest from March 
28, 1896, nineteen years and six months, $70.71, making 
amoimt due of $133.10. Prigg, one of the defendants, died 
several years ago, other defendant, J. T. Milhous, living and 
all papers served on him, he did not appear after due notice 
and judgment was entered for the amount of $133.10, execu- 
tion issued and transcript filed in the Court of Common 
Pleas of Chester County, where the surviving defendant had 
an interest in an estate and the money was made in full in Oct 
1915. What could have been done had the docket been filed 
in the court house. Justices having no power out of their own 
townships or boroughs? It seems to me that this law should 
be repealed at once as it is not constitutional. I am glad to 
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see the great interest you show for the benefit of the minor ju- 
diciary. Respectfully Yours, 

S. B. DOUGHERTY. 

Power to Suspend Sentence 

Harvey Brakeman, a Justice of the Peace at Sandy Lake, 
Mercer County, writes to inquire what is the practice, under 
the special Acts relating to pleas of guilty or jury trials in. 
certain counties, of which Mercer County is one. 

He is referred to Place's Digest and Guide, pages 579 
and 580. 

Doubtless these acts were intended to give a Justice of the 
Peace ample power over the petty cases mentioned. The power 
to sentence implies the power to withhold sentence, in a prop- 
er case. The statute does not provide the manner, and this 
is a proper subject of legislation. Tlus course is suggested: 
If the defendant pleads guilty, or is convicted by a jury de- 
manded by him, the plea or conviction should be entered on 
the docket and a further statement that sentence is suspended 
on the condition imposed and that defendant enter into recog- 
nizance to appear at a time fixed, to be sentenced or to comply 
with the conditions agreed upon. This recognizance should 
also be entered on the docket, stating who is bound, why and 
in what amount. The record in each case should be carefully 
made up. These acts might be drawn into a complete and 
careful system of procedure and submitted for g^ieral appli- 
cation, by the next legislature. 

Forfeiture of Bail Befon a Magistrate 

Judgment of forfeituro of recognizance may be entered 
upon a docket by a Magistrate, in a case where bail was en- 
tered by a defendant charged with crime, to appear on a day 
and at a time certain, before him, and neither the def ^dant 
nor his surety appeared. The forfeiture should be declared 
publicly, after the defendant and his bail have been called 
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upon three times, to respond, and keep their recognizance, in 
the same manner as a recognizance is declared forfeited for 
non-appearance in the Court of Quarter Sessions. And of 
this a minute should be made in the record. 

A judgment, so entered, will not be stricken off. (Comth. 
V .Blumberg, 56 Supr. C. 589 ; citing Mishler v. Comth 62 Pa. 
55.) 

Where the bail was entered for an appearance for a fur- 
ther hearing, and the forfeiture was regularly adjudged, the 
Court will not open the judgment. (Comth. v. Lancaster, 56 
Supr. C. 493 ; citing Jacobowsky v. Zborowjan, 46 Supr. C. 
626.) 

The form of scire facias to bail, given in Place's Digest 
and Guide p. 266, does not apply to a criminal case, but may 
be altered so as to apply to a proceeding where a recognizance 
has been forfeited as above stated and entered on the record 
in the same case, as a continuation thereof. 

Justice Walling 
In the appointment of Judge Emory Walling, of Erie, to 
the vacancy on the Supreme Bench, occasioned by the death 
of Elkin, Gov. Brumbaugh exhibited a liberal sense of eternal 
fitness. The appointee is a Judge and not a political schemer. 
His successor in Erie County is Capt. E. L. Whittlesey, a war 
veteran, an accomplished lawyer of the old school and a man 
universally approved. This is an earnest that merit once 
more hath come into its own. 

Beaver Falls a Borough 
The duration of the status of Beaver Falls as a City of 
the Third Class was brief. Following the decision in the case 
of South Bethlehem, the newly fledged city decided to quit 
because it was by a special instead of a general election insti- 
tuted. It wiU now be necessary to appoint a new Justice un- 
til the Borough can elect, though Justice Sturgeon holds over 
because there never was a City of Beaver Falls. 
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An Apprtdafelve Juittoe 

The following is illustrative of the value placed upon the 
Justices' Law Reporter and Place's Guide, by Justices, Judges 
and lawyers generally : 

Myerstown, Pa., Feb. 17, 1916. 
**I have been a subscriber to Justices' Law Reporter from 
the beginning of its publication, and would not do without it. 
I have also Justices' Digest and Guide, which I consider an in- 
valuable addition to my law library, and should grace the 
shelves of every Justice of the Peace in Pennsylvania, 

Yours truly, 

H. S. GOCKLEY. 

Oaa Wages Be Attached? 

There is a conflict of authority among the lower courts 
upon this question. The Act of April 10, 1905, P. L. 134, 
provided a method of attachment in rem, without any provis- 
ion for execution. It's purpose was to hold the only fund 
from which the defendant could pay for the food and shelter 
to which he was trusted in most cases upon a promise to pay 
out of that fund, until he settled. This law was held to be 
constitutional and neither '* special" nor ''local" legislation 
within the prohibition of clause 17 of Section 7, Art. 3 of the 
Constitution by Judges Endlich of Berks, Stewart of North- 
ampton and Smith, of Clearfield. These judges filed opin- 
ions in the cases they decided which are reasonable and con- 
vincing. Judge Endlich is a generally recognized authority 
on the interpretation of statutes and in the case of Meilniczek 
V. Neseruk, 19 D. R. 741, he upset the contention in the ill- 
considered case of Antreason v. Samarsien, 18 D. R. '335, 
which was an impromptu decision without any reasons except 
to say: **0n authority of Vulcanite Portland Cement Co. v. 
Allison, 220 Pa. 382, Elkin-J." 

Looking at this authority then let us see on what reason 
it is founded. 
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Judge Stewart, of Northampton County, in Nowak v. 
Filerty, 20 D. B. 328, examines the scope and effect of Vulcan- 
ite Paving Co. v. Rapid Transit Co., 220 Pa. 603, and Vulcan- 
ite Portland Cement Co. v. Allison, 220 Pa., 382, twins, bom 
under the Meehanics' Lien Law of June 4, 1901, P. L. 431, 
class legislation pure and simple, as we all know, and he points 
out that the decision in these cases had no relevancy to the 
subject. The cases related to an entirely different practice. 
The clause of the Act of 1901 held offensive to the Constitution 
was that the Act gave a sub-contractor or material man, 
classes of persons not privy to the contract between the owner 
and the contractor, the right to come into the course of adju- 
dication and issue an attachment execution. The opinion was by 
EUdn, J., who did not grasp the kind of '4ocal" or ''special'' 
legislation which the Constitution sought to prohibit. His 
distinction shows this much. The prohibition of ''local and 
special" legislation which the great lawyers of the convention 
had in mind was the sort of "local and special" legislation 
which lumbers up the Acts of Assembly from 1860 down to 
1874. "The mischief to be remedied" is one of the large ele- 
ments in the interpretation of a Constitution as well as a law, 
as we are told by Sir William Blackstone, in a treatise hardly 
known nowadays. But Justice Elkin felt, somehow, that, 
whilst Mechanics* Liens depended on class legislation the 
laws authorizing them were constitutional because the Su- 
preme Court had said so. He was therefore driven to ascer- 
tain a different reason for knocking out the eyes of the sub- 
contractor. This he found in the innovation, which consisted 
in the Philadelphia conceived notion that a sub-contractor or 
material man, not a party to the original contract, might issue 
an attachment execution, not an attachment in rem. Of 
course, this was a monstrosity ; for the courts had held from 
the earliest times that an attachment execution could not is- 
sue except upon a valid judgment. And this was a good 
enough reason. 
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Judge Stewart, who followed the reasoning of Judge End- 
lich in Meilniezek v. Neseruk, 19 D. R. 741, completely upset 
the authority of Antreason v. Samarsien, which rested on mis- 
conception. The wonder is, after the clear distinction by 
Judges Endlich and Stewart, followed by Judge Smith, that 
any Judge in Pennsylvania could be found willing to risk his 
reputation by the quotation of the Philadelphia '* authority," 
which rested upon misapprehension. 

Judge Endlich held that whilst it is legislation for an en- 
tire class of persons it is not "special," in the sense of the 
word used in the prohibitive clause of Section 7, Art 3 of the 
Constitution. The error in tlie practice under the Act of 1905, 
has been to treat it as an attachment execution. It never was 
intended as such. It was a proceeding in rem, as under the 
Acts of 1842 and 1874. The main thing was to attach the 
goods, debt, or wages. In the case of boarding, not exceeding 
four weeks, when the one who ate and slept on trust, failed to 
pay, in most cases, the fruit of false pretense, the legislature 
sought to give a remedy in rem for default — against the only 
thing with which the boarding mistress or inn keeper could 
be made secure in her claim. 

Another thing is worthy of remark. The garnishees, 
whether railroad companies or other corporations, did not 
care to be bothered with these attachments in rem, which pro- 
vided for no execution at all against any one, but held the 
fund in chancery, until the dishonest debtor paid for what he 
ate and the shelter he received. The proceeding should not 
be in the form of an attachment execution.' The debtor should 
be summoned independently in assumpsit. Simultaneously 
an attachment should issue, on. proper affidavit, averring the 
facts and this should be served independently upon the de- 
fendant and the garnishee. Neither the Act of 1905 nor its 
amendment of 1913 is unconstitutional. The decisions to 
that effect all rest upon a false premise and misconception of 
practice. 
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Harriet Farber v. Moses Straup 

WMNCE VIEW— APPEAL FROM JUDGMENT OF JUSTIOB OF THE PEACa 

^HBUFFIdBNOY OF AFFIDAVIT OF DEFENSflh—J URISDIOTIOM 

OF TOWNSHIP AX7DITOB8— A0T8 OF ICABOH 11, 1842, 

P. L., 62 AND APKOi 14, 1905, P. L., 162. 

1. On an appeal from the jndgment of a Jnatioe of the 
Peace against the plaintiff, an adjoining owner of land who snes 
for a share of the cost of a diyision fence oonstmcted by said 
plaintiff, after a report by the Township Auditors, as f enoe Tiew- 
ers, under the Act of April 14, 1906, P. L. 162, an affldayit of 
defense is sniBcient which sets np that the land was nnimproTOd 
and nnoccnpled where this fence was bnilt. 

2. Where the land between adjoiners is nnimproTed and 
nnoccnpied, the Township Anditors haye no Inrisdiction to view 
and determine the qnestion of necessity or liability. 

8. The decision of fence yiewers is not final. Their finding 
has not the force of a special yerdict, especially where it is alleged 
that they had no Jurisdiction, under the statute. 

Common Pleas of Carbon County. In assumpsit. 

No. 20, January Term, 1916. 

Freyman, Thomas & Branch, P. Q. 

Heydt, Balliet & Seidle, P. D. 

Opinion filed January 6, 1916. 

Barber, P. J. 

OPINION. 

This is a rule for judgment for want of a sufficient affidar 
vit of defense upon an appeal by plaintiff from a judgment of 
a Justice of the Peace in favor of the defendant Plaintiff's 
statement sets forth that she is the owner of improved and 
occupied land and that the defendant is the owner of improved 
and occupied land adjoining the land of the plaintiff; that 
township auditors, acting as fence viewers, found that the di- 
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visioii fence was inaofficient and that a new f enoe waa re- 
quired; that the defendant, after the filing of the viewers' re- 
port as required by the Aet of April 14, 1905, P. L. 162, and 
notice, failed and neglected to erect his portion of the divisicKL 
fence, whereupon the plaintiff caused to be erected, at her own 
cost, the portion of fence, directed by the report to be built by 
the defendant and brought suit before the Justice to recover 
defendant's share of the cost of building the division face. 

The Justice entered judgment in favor of the defendant, 
whereupon plaintiff appealed and filed a statement to which 
defendant filed an affidavit of defense setting forth that de- 
fendant's land, where it adjoins the land of the plaintiff, is 
not improved and occupied land, and that, therefore, the 
township auditors, acting as fence viewers, had no jurisdictiiMi 
under the Act of 1905. 

Ab the Act requires that ''owners of improved and occu- 
pied land shall erect and maintain an equal part of all line or 
division fences between them," this affidavit contains, (m ita 
face, a sufficient averment to prevent judgment. 

Plaintiff, however, contends that defendant is not now in 
a position to raise this question of jurisdiction, that the find- 
ings of the fence viewers are conclusive and have the same 
force and effect as a verdict of a jury. While conceding that 
the matter of jurisdiction can be raised at any stage of ordi- 
nary proceedings, plaintiff contends that the findings of the 
fence viewers have aU the force and effect of a special verdict, 
and can only be set aside for fraud or mistake. We do not 
think, however, that this is a tenable position. 

The liability to erect and Tnaintain partition fences, as 
well as the basis of recovery, is statutory, and, therefore, the 
plaintiff is bound to show that the statutory requirements ex- 
ist and have been followed. 

''The purpose of the enactment was to provide a means of 
disposing of such questions expeditiously and with slight costs 
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to the paitieB interested. The aaditors, when acting as view- 
ersy have judicial functions but do not constitute a court, nor 
is their decision subject to appeaL This du^ of the auditors 
has for a long time been looked upon with favor by the legisla* 
ture and the courts, and the statute relating to their acti<m 
should be interpreted as far as possible in support of their 
proceedings. No particular form is made essential to the va- 
lidi^ of their report and it has, therefore, been held that 
where their duly has been substantially perf ormedi their cer- 
tificate should have all the force intended by the statute: 
Shriver v. Stevens, 20 Pa. 138. The important matter is that 
the substance of the things required of them be done." 

Turner v. Bichards, 34 Pa. Sup. Ct., 624. 

In Bohrer v. Bohrer, 18 Pa. 367, the question, upon the 
appeal from the judgment of a Justice of the Peace to the 
Common Pleas, was the jurisdiction of the viewers. It was 
held that the plaintiff could not recover from the defendant 
one-half the cost of a fence along a lane because the land was 
no longer improved land within the meaning of the Act, and 
the fence viewers had no jurisdiction of the case. 

In Palmer v. Silvarthom, 32 Pa. 67, the Court, in speak- 
ing of a proceeding to recover half the expense of building a 
partition fence through unimproved land, says: ''This pro- 
ceeding was not resorted to, and if it had been, and a certifi- 
cate granted, it would have been a nugatory act, as the case 
was outside of the jurisdiction of these officers. 

While these decisions are under the Act of 1842, the prin- 
ciples apply with equal force to the requirements of the Act 
of 1905 in relation to jurisdiction. The finding of the fence 
viewers does not, therefore, preclude the defendant from show- 
ing that jurisdiction was wanting, if the statutory require- 
ments did not exist. The affidavit of defense averring, as it 
does, that defendant's land along the division line and adjoin- 
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ing plaintiil's land is not unproTed and ooeopied land, is snf* 
fident to prevent judgment 

iknd noWy Jannaty 7^ 1916, the motion for judgment for 
want of a snifieient affidavit lof defense, entered December 
16, 1915, is denied. 
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Commonwealth v. Tole 
nnroLUNTABT manslaughtse— KnxiKa of cbxld by aittoico- 

BILB — DBIVEB WITHOUT UGENSB AND INTOZICATBD. 

One Who runs ortr and klllB a child on a publie •treat while 
drlylng an automobile without a license and In an Intozloated con* 
dltlon iB properly conrlcted of Inyoluntary manslaughter. 

In such case the questions whether or not the defendant was 
driving while Intoxicated and without a license are proper sub- 
jects for proof and elements for the Jury to consider In making up 
their yerdlct. 

In such case It Is not material whether or not the defend- 
ant exercised his best judgment to ayold hitting the child and was 
not negligent. If he was engaged at the time In the performance 
of an unlawful act, such as drlYlng recklessly, while Intoxicated 
or without a license. 

Indictment No. 180 for Involuntary manslaughter. Rule for 
a new trial O. & T. of Lancaster County. September 
Sessions, 1915, No. 9. 

John E. Malone and B. F. Davis, for defendant and rule. 

John M. Groflf, Dist. Atty., and John A. Coyle, contra. 

January 15, 1916. Opinion by Landis, P. J. 

The first, second, seventh and eighth reasons filed in 
this case demand, in my judgment, no discussion. They are 
general in character, and, if they had merit, would have re- 
*quired the Court to direct a verdict of not guilty. Such 
action would have been, under the facts and the law of this 
case, wholly unwarranted. 

The third reason complains that the Court erred in ad- 
mitting evidence that the defendant was driving the auto- 
mobile without having a license from the state. He himself 
admitted that he had no license, and there was, therefore, 
no doubt but that he was violating section 9 of the Act of 
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Jnly 7, 1913, P. L. 672. I fail to see why that evicteice wa« 
not properly iBtroduced. 

The fourth and fifth reasons assert error in the admis- 
sion of evidence of tiie intoxication of the defendant at the 
time the accident occurred. I can see no reason why that 
was not a relevant fact in the case. The 16th section of the 
Act of 1913 declares that "any person operating a motor 
vehicle when intoxicated shall be deemed guilty of a misde- 
meanor. '' Now, seven witnesses called by the Common- 
wealth testified that the defendant was intoxicated when 
the automobile stopped and he got out of it a few hundred 
feet beyond the place where the child was killed. Of course, 
he and his witnesses denied that he was in any such condi- 
tion; but he did admit that he had been drinking that day. 
The jury had all these facts before them for consideration 
and they have determined against him on that question. 
They have found that he was running the machine with- 
out a license, was running it while intoxicated, and was 
running it in a reckless manner on the city streets. All of 
these charges are violations of the law, and he killed the 
child while he was engaged in them. I think it follows, then, 
that he has been properly convicted of involuntary man- 
slaughter. 

In 4 Blaekstone's Commentaries, 192, it is said: "Invol- 
untary manslaughter differs also from homicide excusable 
by misadventure in this : that misadventure always happens 
in consequence of a lawful act, but this species of man- 
slaughter in consequence of an unlawful one. As, if two 
persons play at sword and buckler, unless by the king's 
command, and one of them kills the other, this is man- 
slaughter, because the original act was unlawful; but it is 
not murder, for the one had no intent to do the other any 
personal mischief. So, where a person does an act lawful in 
itself, but in an unlawful manner, and without due caution 
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and cireiimfipection, as when a workman flings down a stone 
or piece of timber into the street and kills a man, this may 
be either misadventnre, manaianghter or murder, according 
to the circumstances nnder which the original act was done: 
If it were in a country village where few passengers are, 
and he calls out to all i>eople to haire a care, it is misadven- 
ture only ; but if it were in London or other populous town^ 
where people are continuaUy passing, it is manslaughter, 
though he gives loud warning ; and murder, if he knows of 
their passing and gives no warning at all, for then it is malice 
against all mankind. And in general, when an involun- 
tary killing happens in consequence of an unlawful act, it 
will be either murder or manslaughter, according to the 
nature of the act which occasioned it." In 21 Amer. & Eng. 
Encycl. of Law, p. 189, involuntary manslaughter is defined 
as the '^ unintentional killing of another, either in the do- 
ing of an unlawful act, not felonious, nor tending to great 
bodily harm, or in the doing of a lawful act without proper 
caution or requisite skill;" and on page 190 it is said: 
''Hence, a death resulting inadvertently from the commis- 
sion of any misdemeanor will ordinarily constitute man- 
slaughter." On page 191 it is also said: ''But besides these 
acts which are unlawful because offenses against the public 
welfare, there are many others which are unlawful because 
they jeopardize the personal safety of individuals. The law, 
in its solicitous regard for human life, considers as unlawful 
all acts which are dangerous to the person against whom 
they are directed, and not justified by the occasion, no 
matter how innocently they may be performed, and hence 
will not permit a person to do an act imperiling the safety 
of another and then on the plea of accident escape liability 
for a homicide of which his reckless conduct was the 
occasional though involuntary cause. Some of these acts, 
especially when committed in a public place, are also misde- 
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meanora, bat the eesenee of their unlawfulnew contiets in 
their reckleeBnees and the danger thej breed." In Babbitt 
on the Law Applied to Motor Yehieles, section 848 (p. 628), 
the textwriter says: ^'Involuntary manslaughter is to be 
distinguished from misadventure, the element of distinction 
being the unlawfulness of the act of which the death is the 
unexpected result." 

A number of cases on this subject have appeared in ihe 
lower courts of this State. In Commonwealth v. Euhn, 1 
Pitts., 13, an engineer was indicted for involuntary man- 
slaughter in causing the death of a person by alleged care- 
lessness in running his engine through a city street. The 
Court charged that he was guilty of involuntary man- 
slaughter, if the death resulted from the doing of an un- 
lawful act, not amounting to a felony, or a lawful act 
in an unlawful manner, and whether or not his con- 
duct was marked by due care and caution under the 
circumstances was for the jury. In Commonwealth v. Bil- 
derback, 2 Parsons, 447, the offense attempted to be sus- 
tained by the evidence consisted in the persons charged 
having run a steamer down upon a batteau, while passing 
in the river Delaware, and throwing out of it one Thomas 
4]llifton, thereby causing his death. Parsons, J., in the charge 
to the jury said: "Involuntary manslaughter arises where 
it plainly appears that neither death nor any great bodily 
harm was intended, but death is accidentally caused by 
some unlawful act, or an act lawful in itself, but done in an 
unlawful manner, without due caution and circumspec- 
tion." In Commonwealth v. Mellert, et al., 2 Woodward, 
288, the defendants, in carrying on their business as mach- 
inists, placed a large casting upon a public street in such 
a manner as to endanger the lives of passers-by, and, as a 
result, a child was killed. It was held that they were prop- 
erly indicted for involuntary manslaughter. In Common- 
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wealth T. Troop, 4 Berks County, 800, the defendant who was 
a chaoflFeur, was indicted for involuntary manslaughter in 
running down a boy about sixteen or seventeen years of 
age on a public street, about midday, and thereby so badly 
injuring him that the boy shortly afterwards died. The 
case was submitted to a jury and a conviction followed. 
Among other questions arose one as to the contributory 
negligence of the boy. Wagner, J., who tried the case, held 
that the negligence of the injured would not, in itself, be 
sufficient to excuse the defendant for the killing of the boy, 
if the jury should find that the defendant was guilty of 
gross negligence ; that in a civil case for damages, contribu- 
tory negligence was a defense, but not so in a criminal case. 
He said: "We fail to see how the negligence of the boy, ex- 
cept as it bore upon the gross negligence of the defendant, 
or how his being a trespasser upon the street, placed him 
in any different position than that of the pedestrian as to 
the care required to be exercised towards him by this de- 
fendant in a case of manslaughter. A general care must be 
exercised in all cases by drivers of vehicles at the usual 
places of crossing. 'The greater the risk, the greater the 
caution required': Wharton on Criminal Law (Crimes), 
Vol. 2, Sec. 1002. If they fail to exercise care and recklessly 
run down and injure a person, the fact that the deceased 
person may have been negligent or may have been a tres- 
passer upon the street would be a defense in a civil suit for 
damages. This we cannot conceive to apply to a criminal 
suit. Even in the case of a person trespassing upon individ- 
ual property, if the trespasser, through recklessness of the 
owner of the property, is killed, the fact of the trespass is 
no defense against the charge of manslaughter: State v. 
Yance, 17 Iowa, 138, 144; Commonwealth v. Drew ft 
Quinby, 4 Mass. 391 ; Commonwealth v. Daley, 2 Pa. Law 
Journal, 153, 158. 
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In Commonwealth y. Hoskins, 23 Diet Sep., 528, Sulz- 
berger, J., ha« also discussed this question at considerable 
length. The facts were, that about ten o'clock at night a 
young girl left a York Road transit-car at a well-known 
and much-used transfer crossing, namely, Chelten Avenue. 
The defendant drove his automobile at that point at a gait 
variously described, but according to the weight of the evi- 
dence, about twelve miles an hour. He did not stop, nor did 
he have his machine under instantaneous control. Suddenly 
he found the decedent, on her way to the Chelten Avenue 
car, in front of his machine. He promptly swerved to the 
left, in order that his car might pass behind her; but, un- 
fortunately, the decedent, at the same moment, stepped 
back, to avoid it, and thus stepped in the new track taken 
by the automobile^ and her death resulted. Under this state 
of facts he was convicted of involuntary manslaughter. 

I cite the above cases,, not only on account of the gen- 
eral principles laid down in them, but also because of the 
alleged error contained in the sixth reason. Counsel for the 
defendant submitted a point, as follows: *'If the jury be- 
lieve that the defendant exercised his best judgment in 
the effort to avoid hitting the dead child, and that the 
death of the child occurred through an accident, and not be- 
cause of any negligence of the defendant, the verdict of 
the jury must be one of not guilty." The point was refused, 
and I am convinced rightfully refused. I conceive it to be a 
mis-statement of the law. No matter whether he exercised 
his best judgment or not, if he was engaged in the perform- 
ance of any of the unlawful acts proven against him on tiie 
trial, and, while so doing, killed this child, even though it 
was unintentional, and he did what he deemed best under 
the emergency which arose, he was guilty of manslaughter. 
If he had thus intentionally run her down, it would have 
been murder. The jury to whom the facts were submitted 
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haY6 found against him npon this vital point, and why that 
proper result shonld now be changed, I cannot see. 

As no yalid reas<m has been adyanced why a new trial 
should be granted in this case, the rule is now discharged. 

Bnle discharged. 

Lancaster Law Review, Vol. 88, P. 182. 
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Commonwealth v. D. B. Kieffer 

TRIAL BT JUBY— ''MISDEM8AK0B'' AND ''CBIHS/' WHEN IKDIOT* 

ABLE AND WHEN SUMIUBT CONVIGTIOK IS PBOPSB — 

ACT OF MAY 6, 1909, P* U 413* 

1. The Constitution does not prohibit the legislature trom 
creating a new offense and prescribing the mode of ascertaininf 
the guilt of those charged with it. 

2. The word ''misdemeanor" may embrace other offenses as 
well as those triable by indictment, depending upon the sense in 
which it is used. 

3. After a summary conyiction under the Act of May 6, 
1909, P. Ii. 443, making it a misdemeanor to dispose of a horse, 
which, by reason of disability, disease, lameness or other cause, 
was unfit to work, the Court will not direct the District Attorn^ 
to submit a bill to the Grand Jury, in order to accord a jury trial 
for the defendant, his right to trial by Jury not being impinged. 

Quarter Sessions of Dauphin County, No. 115, June Sessions, 
1914. 

Rule on District Attomej to submit bill of indictment to 
grand jury. 

M. E. Stroup, District Attorney, and Maurice K Metzger for 
Commonwealth 

Pox and Geyer, for Defendants. 

Kunkel, P. J., Nov. 29, 1915. 

STATEMENT OF CASE. 
The defendant, D. B. Elieffer, was convicted before Jus- 
tice Bodfong, of Middletown, of the offense of selling a horse 
to the prosecutor, which, by reason of debility, disease, or 
lameness, or other cause, could not be worked in this Common- 
wealth without violating the law against cruelty to animals. 
An appeal was duly taken by the defendant from the convic- 
tion and after the appeal was filed a petition was presented 
to the Court of Quarter Sessions of the County, raising the 
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gaertioii of the constitatioiialitar of the Aet of 1909, which wai 
attacked on the ground that it deprived the defendant of his 
right of trial by jxuy, and the farther fact that it could not be 
tried in a sommaiy proceeding, as the Act specifically called 
the offense a "misdemeanor." 

OPINION. 

The defendant's claim that he has the right to be tried 
by a jniy for the offense of which he was convicted before the 
Justice of the Peace is not weU founded. The Constitation 
provides that ''trial by jury shaU be as heretofore, and the 
right thereof remain inviolate." The ofFense with which the 
defendant was charged is a new offense, created by the Act of 
May 6, 1909, P. L. 443, and it is well settled that there is noth- 
ing in the constitutional guaranty to prevent the Legislature 
from creating a new offense and prescribing the mode of as- 
certaioing the guilt of those who are charged with it. Van 
Swartow v. Commonwealth, 24 Pa. 131. The mode prescribed 
in the present statute is trial before an Alderman, a Magis- 
trate or Justice of the Peace. 

There is no significance to be attached to the fact that 
the statute declares that the violation of its provisions shall 
be a misdemeanor. Such characterization does not necessar- 
ily afford a trial by jury. The word ''misdemeanor" may 
embrace other offenses, as well as those triable by indictment, 
depending upon the sense in which it is used. So the word 
"crime" was held, in Commonwealth v. Shields, 50 Superior 
Ct 194, to cover offenses for which Justices of the Peace 
might summarily convict. The question in all cases is, what 
is the legislative meaning of the word, and this is to be ascer- 
tained from the subject, the context and other particular cir- 
cumstances. That the word was not xxa^d in the sense of an 
indictable offense in the statute before us appears from the 
express provision for a trial otherwise than by indictment, and 



Digitized by 



Google 



238 7USTIC2S* LAW ftXFORTSS 

GomiiumwMltti t. D. B. m»fl«r. 

also from its use in Section 4 interehangeablj with Am mutd 
"oflfenae.** 

Wherefore the role taken to direct the District Attorney 
to prepare and submit a bill to the grand jury, so that if a troa 
bill be found the defendant may be tried by a jury, is dis- 
charged. 

■Reported by Mark T. minor. 
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Up-to-Date Forms 



Forms of Wills 

A Justice of the Peace who desires to be concerned in 
the settlement of decedents' estates and who wishes to be cor- 
rect and reliable in writing wills should have Vol. Ill of John- 
son 's Penna. Practice, a large volume, which contains nearly 
1200 pages, price $6, which the Justices' Law Reporter can 
furnish prepaid on receipt of price. 

We give herewith several forms of wills: 

SHORT FORM. 

I, John W. Reed, of Williamsport, Pa., make, declare 
and publish the following to be my last will and testament, 
hereby revoking all wills by me heretofore made: 

1. I give, devise and bequeath all my property, real, 
personal and mixed, whereof I shall die seized, to my beloved 
wife, Catherine Barbara Reed, subject to the payment of all 
my just debts at my decease. 

2. I nominate and appoint my said wife, Catherine Bar- 
bara Reed as the sole executrix of this wilL 

Witness my hand this day of A. D. 19 



FORM OP ATTESTATION. 

A will signed at the end thereof by the testator may be 
proved without attesting witnesses. The form of an attesta- 
tion where testator himself has signed, is as follows: 

Signed, published and declared by the above named 

as and for his last will and testament, in the pres- 
ence of us, who at his request, and in his presence, and in the 
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presence of eadi other, have hereto sobscribed our names as 
witnesseses thereto. 



Where the "will has a devise of land to charity, Section 
11 of the Act of April 26, 1855, P. L. 328, requires two sub- 
scribing witnesses. Hins it was decided in the case of an 
Ex-Chief Justice of Pennsylvania, that because he neglected 
this formality, the gift was void. (Paxson's Est. 221 Pa. 
98.) 

FORM OP ATTESTATION WHEN ANOTHER SIGNS. 

In case the testator is unable to sign his name himself and 
directs a by-stander to sign for him, the attestation is as fol- 
lows: 

Signed by the said , by the hand of 

, , by the direction of said 

, he being physically unable to sign, which request 

he made in our presence and called us to witness, and did pub- 
lish and declare that it was his last will and testament in our 
presence. : 



ATTESTATION OP SIGNATURE BY MARK. 

Signed by above named, by making 

his mark in our presence, the same having been first read over 
to him in our hearing, and be declared the same to be his last 
wUl and testament and requested us to subscribe the same 
as witnesses. 
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FORM FOR LIFE ESTATE AND REMAINDER OVER. 

There has been no subject of more heart-burning litiga- 
tion than the misapplication of **the rule in Shelley's Case," 
to a will where an estate for life is devised. The books are 
full of apparently contradictory applications. It remained 
for the present Chief Justice Brown to indicate in the case of 
Kemp V. Reinhard, 228 Pa., 143, how to write a will to avoid 
the labyrinth : 

I give and devise to my wife, Ruth, all my real estate of 
which I shall die siezed, for and during her natural life, and 
immediately after her death I devise the same to my son Wil- 
lis Sanders and my daughter Oladys Sanders, share and share 
alike and in case either or both are then dead, then to their 
children; and if any of their children be then dead leaving 
children, then such children shall take per stirpes their de- 
ceased parent's share. 

There are many diverse forms of bequests and devises, 
which can only be accurately given in a book. These forms 
are all carefully collated in a chapter in Johnson's Practice 
above referred to, which was vised and approved by the late 
jurist, Clement B. Penrose. 



Forma of Hoi onnfttioiui 

In addition to the forms already given, we append these: 

ABANDONMENT OF INFANT. 
(Act May 29, 1907, P. L. 318.) 

Confinonwealth of Pennsylvania, 
County of Dauphin, ss. 

Personally came before me , who being 

duly sworn (or affirmed) says that one C. S. at , 

in said county of Dauphin, being charged with the care and 

custody of a minor child named , being 

under the age of sixteen years, did, on the day of ... . 
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A. D. 19 y wilfully abandon the said child, by (set out 

manner) contrary, etc. 

ABDUCTION OP INFANT. 

(Venue and introduction.) 

That one, F. L., on the day of A. D. 19. . ., 

at , in the county of did by force 

and fraud, wilfully and maliciously seize, abduct and carry 
away one, A. M., a minor child of H. M., said child being of 
the age of .... years, with intent to conceal and detain the 
said child from said H. M., contrary, etc. 

KIDNAPPING. 
(Act April 4, 1901, P. L. 65.) 

That one, J. S., on the day of A. D., 19. . . ., 

in the county of , did felooiously take, carry away, 

(or feloniously decoy and entice away) and secrete one, W. W.^ 

an infant of the age of years, (or one 

a person then and there being) with intent to extort money or 
other valuable thing for the restoration or return of said in- 
fant (or person,) contrary, etc. 

(Follow second section of same act for aiding and abetting 
to kidnap any person.) 

CRUELTY TO CHILD. 

That B. F. did in the county of , on or about the 

day of A D, 19 , cruelly ill-treat, abuse and 

punish one, Qt. H., a minor child, being of the age of 

years by (state manner and means) contrary, etc. 
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BUKGLAEY. 

That one on the day of 

A. D. 19 , between the hours of and in said 

county of , did wilfully, maliciously and burglari- 
ously break into and enter the dwelling house of 

, then and there situate, with intent to steal 

therefrom the goods and chattels of 

therein contained (or other felony to commit) contrary, etc. 

At the Common Law it was necessary that the offense be 
laid in the night time, but the Act of March 13, 1901, P. L. 49, 
made it unnecessary as well as that it must be a dwelling 
house. Follow the Act. 
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The Governor's Valor 

When the dusty grey warriors of Lee marched on Gettys- 
burg, July 1, 1863, and to their surprise were confronted again 
by General Reynolds 'Pennsylvania brigades, they exclaimed: 
''There are those Dutchmen again ; they shoot to kill !" 

So, when this political battle in Pennsylvania, for Presi- 
dential position is fought out to a finish, some of the hospitalars 
will know what it means to run up against a Pennsylvania 
Dutch governor, who owns a jaw of steel and is surrounded by 
the brainiest advisors of the State. The method of shady pol- 
iticians seems to have failed to intimidate Gov. Brumbaugh. 
We are not interested politically in the question raised by par- 
tisans, but every one should studiously inquire into the legal 
and moral aspects of the case. Was it legally and morally 
right for Candidate— now Governor — ^Brumbaugh, to accept 
secret donations of personal friends who knew his circum- 
stances, to aid him in his ambition t Why nott No law of 
the State and no code of morals prohibit it. 

Having thus received donations, whifch were used legiti- 
mately, even though in the pursuit of a public canvass, by 
himself, what law compels the candidate to divulge either the 
source or the manner of its expenditure t None. The pur- 
pose of the Constitution and the law is to restrain the improp- 
er use of money to corrupt the electorate and thus to i>oison 
the free choice of public servants. It was aimed at bribery 
of voters by money or other means. The law which requires 
an accounting of moneys received and expended had a differ- 
ent object than to require an honest candidate to lay bare every 
dollar that may have been handed him by admiring friends to 
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help him personally in his campai^. But in the present 
case, the Governor shows that he did not use the money se- 
cretly given him by his friend in Pittsburgh. Then why 
should he have accounted for it as an expenditure ? If he did 
not expend it, as he says, it had no place in his account, un- 
der any view. However, since a political ** squeal" has been 
made in the interest of a partisan faction, to intimidate him 
in his public career, there is no law to prevent him from re- 
turning the unexpended increment of the campaign to the dis- 
appointed donor. 

Oounty Oommissioners' Salaries 

One of those inc(^noscible laws passed by the last legisla- 
ture, with the illuminating aid in syntax, by the Leg. Bef . Bu- 
reau, was recently construed by Judge Hinckley of Warren 
County. The title and the amending section of the Act of 
June 11, 1915, P. L. 936, raising the salaries of County Com- 
missioners in various classes of counties — ^a most ridiculous 
species of ^' class'' legislation, at best, — ^had this clause: 
"twelve hundred dollars; but where the Commissioners are 
Directors of the Poor, then eighteen hundred dollars." Com- 
missioner Mook of Warren County, thought he was in the 
class coming after the semi-colon and entitled to have eighteen 
hundred dollars. After County Solicitor John Siggins and 
District Attorney Lyons had exhausted their electric power 
upon the occult Act, Judge Hinckley drew from the title the 
intent of th« drawer of the bill and decided that Commissioner 
Mook was not in the $1800 a year class. There will be no ap- 
peal, it is said. The wobbly Act is lucky to have even one leg 
to stand on. Wonderful ! 

An Indian Fighter 

Ex-President Roosevelt stated, when Lansing evolved his 
''dual nationality" ideality from his sub-conscious ego ! that it 
was ''near treason!" But if that effeminate and "barren 
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ideality,** to quote Governor Allen, of Ohio, was "near trea- 
son," what is the blatherskite and malevolent traduction of 
the army, navy, militia, and all the other defensive agencies 
of the nation, in their crazy propaganda for "Pree-parrre-edd- 
nessss!" First comes one Generalissimo, who was a doc- 
tor of some sort before the Spanish- American War ! His mil- 
itary record can be written in ten lines ! He declares up and 
down that the militia, our pride, which has cost so much, is of 
no account ! His reason for saying so is that they are not offi- 
cered by military surgeons, and are not instructed in war- 
strategy, by the "war college'* at Washington. Next comes 
General Bliss, dauntless warrior I He, too, joins the war 
dance, and howls for the organization of Amazonian ''corps- 
es!" Then comes Fletcher, Admiral of a part of Joe Daniels* 
fleet of iron tubs, which have cost so many millions of ''fifty 
cent dollars r* He is quite sure that the Japanese in their 
sampans could sink the whole American navy and take the 
whole western coast! There may be added the whole "war col- 
lege*' who are bufify maligning American manhood and effi- 
ciency — all a pack of lies, if not treason! What they want 
is the money. That is all. Not one of them will fight If we 
were unfortunately plunged into a war by this propaganda of 
hysterics and folly, we would have to send for General Miles, 
a real general, who knows strategy. He would call upon the 
old Indian fighters who, under General Crook chased Geronimo 
out of Arizona into the mountains of Mexico, and then hunted 
down his band and closed the last chapter of Indian warfare ' 
in the United States. We notice in the reports from the 
Mexican border that there are soma of those veteran Indian 
fighters, still there. They do not fill the papers with "near 
treason." They stand to their guns and watch their posts. 
A few days since when the "war college'* in its soft berths at 
Washington was trembling, in the fear that a part of the 
Seventh Cavalry had been captured, Capt Nissen reported 
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to Col. Dodd, of the Second Cavalry Brigade that three troop- 
ers had been fired upon but were uninjured ! Col. Geo. A. 
Doddy who is on that post, was with General Crook in the 
Apache hunt. He entered West Point from Lycoming Coun- 
ty, Pa.y about 1872, graduated high in rank, has since served 
continuously; was wounded at San Juan in Cuba, leading his 
comimand dismounted. Whilst with the Third Cavalry, he 
trained a troop, men and horses, to perform remarkable feats. 
In case of real war, these are the men who will be wanted. 
The fellows that are now yelling for a big standing army will 
not be there — ^not one of thean. They will all sit around 
their cozy chambers in Washington and raise merry hail Co- 
lumbia, until all their contractor friends, aiders and abettors 
have salted down millions. **A11 we want is the money!'* 

A Futile Order 

The (city of Hazleton has a mayor of some fame whose 
name is Hon. James G. Harvey. Recently some recusant 
auto-speed artists, who, like the foolish virgins, were caught 
without any light in their lamps, defended plaintively on the 
theory that their lamps, unlike those of the sportive virgins 
aforesaid, had oil, but the ruts and butts of King Cunning- 
ham's Highways, so jolted and bumped their vdiides that the 
lights went out when the bridegroom came ! The indignation 
of ''Hizzonner" thereupon waxed great at the State Highway- 
man and in his judicial wrath he ordered the State Depart- 
ment to repair the State speedways forthwith— a mere brutem 
fidment In an inverse ratio to his wrath, **Hizzonner's*' 
pity for the poor persecuted speed artists grew and he dis- 
charged them, saying : ' ' Go, sin no more and trim your lamjMi 
unto the night that cometh! 

Lien by Bailee 

A bailee, in Pennsylvania, has a lien upon the property 
placed in his hands for the application of his skill or labor 
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upon it, until he is paid. Chief Justice Gibson, in Mclntyre v. 
Carver, 2, Watts & Sergeant 392, expounded the English doc- 
trine as applicable to every bailee who has by his labor or skill 
added to the value of the thing bailed. 

School Ohildren Must Be Vaccinated 

A case of general interest came before Judge Shoemaker, 
of Philadelphia, on appeal from the conviction by Magistrate 
Stevenson, — ^Comth. v. Gillen. Because Gillen was opposed 
to vaccination, he sent his children to a parochial school, but 
not having a certificate of vaccination they were refused ad- 
mission. Gillen was then arrested under the compulsory 
school law and fined. Judge Shoemaker, in afi&rming the 
conviction, decided that ''the legislation of 1911, making it 
obligatory on every parent to have his child or children in at- 
tendance upon school, was enacted with knowledge by the leg- 
islature that such attendance could not be had, nor could the 
duty thus imposed upon the parent be performed unless a cer- 
tificate of successful vaccination of the child, or of its previ- 
ously having had smallpox, were presented to the school au- 
thorities, as required by the act of 1895." 

Oosts in Certain Oases 

A new Alderman of Scranton suggests that the law of 
costs before Magistrates should be amended so that when it 
becomes apparent from the hearing that the prosecution is 
vexatious and malicious and without cause, the costs of the 
Alderman and the Constable might be imposed upon the pros- 
ecutor. This might discourage many vexatious suits. As it 
is now, nobody gets anything, unless the case is turned in as 
''dismissed." 

Two Great Generals 

Recently in the city of Scranton, two great generals met 
In bloodless conflict. Neither had any sanguinary record. 
The only crinuson fluid eitW ever had shed was that from the 
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luscious pokeberiy or the saccharine beet. But they met in 
verbosity : The <Sne now generalissimo of mosquito extin- 
guishers — ^the other major domo of all the Amazonian wielders 
of the willow I Wood, whilom surgeon and Schaef er whilom 
wielder of the birch ! The sanguineous Wood, whose martial 
deeds can all be summed up in one sentence, appeared before 
the Pacific educators of Penn's Woods, to argue for the mos- 
quito army of 400,000 men or more in buckram, to keep down 
the Jersey invasion. This old English and Dutch Quaker 
State is historically opposed to war and ** preparedness!" 
The gallant Don Quixote from the gory chambers of war strat- 
egy in Washington, sowed his cockle burs of war on stony soil. 
The gallant old doctor of divinity, nothing daunted, came up 
on his Bucephalus and thrust his Sir Launcelot lance at the 
doughty doctor of various genders and species, and the Ama- 
zonian reserves made '^the welkin ring with applause !" He 
let this chamber purveyor of war-locks know that we Pennsyl- 
vania Dutch do not beget humanity for machine gun fodder. 
Our children, the learned divine from, Lancaster, held, are 
angels' food, not feed for ambition's goi^ machines. After 
one joust and tilt the knight of woody mien and San Juan- 
doodledum fled avast, his Bosinante cavorting fiery fear and 
rumbling dismay 1 

, Our Treaty With Mexico « 

It sounds very large to threaten what we should do to 
Mexico. But we have a solemn treaty with Mexico which 
we bought with 25,000 lives, millions of expenditures and 
payments of $15,000,000 for the lands ceded to us and 
$3,250,000 to claimants. 

Morel We made a treaty of amity and arbitration at 
Guadaloupe Hidalgo, February 2, 1848, wherein we bound 
ourselves, in case of disagreement in our political or com- 
mercial relations, to try pacific negotiations, and if these 
fail, then ''by the arbitration of commissioners appointed 
on each side, or by that of a friendly nation." (Art. 21.) 
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Besides, in case of war. Art. 22, which invokes God to 
forbid war, the roles of civilized warfare as then under- 
stood, are laid down. The victors of that short and valorovs 
war were generous and just. There was no Belginmy no 
Poland, no Servia! The vast area of undeveloped land 
ceded, was paid for. The bounding rivers and the Gulf of 
California were opened to mutual commerce. We must 
keep our treaty with Mexico or become an outlaw among 
nations. 

Upon this platform we stand with the President. 

Betting on Eledttont 

J. D. Roberts, Esq., of Meadville, Pa., who is also a solic- 
itor, as well as a Justice of the Peace, calls our attention to the 
statement of the law as to betting on elections on page 303, 
Place's Justices' Digest and Guide. He has recently been 
called upon to enforce the penalty under the Act of 1839, 
there referred to. The disqualification dause was held un- 
constitutional by the Supreme Court in McCafferty v. Guyer, 
59 Pa. 109, because it is not within the power of the legisla- 
ture to minimize the elective franchise ordained by the Consti- 
tution. If it is proposed to disqualify electors for any of- 
fenses, the Constitution must so provide and warrant it 

A Now* WxinUo in Jury Trial 

In the case of Comth. v. Geo. H. Eopp, Quarter Sessions of 
Beaver county, charged with wife desertion and nonnsupport, 
defendant bedng in jail, when the case was called before Judge 
Holt, demanded a jury trial, which was ^needed by the court 
and district attorney, notwithstanding the transcript of the 
record of Justice Cargo of Rochester shows that the defendant 
pleaded 'guilty" before him. These facts are obtained from 
the record by the Deputy Clerk of the Sessions, Miss Wilhel- 
mina Behnaman, probably the only lady in Pennsylvania who 
occupies 80 responsible a position. 
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A Oanine Oomparigoo. 

An Iowa man owns a dog as wise as 2ieno, Unele John 
Reed's dog. He dug to a purpose recently, instead of for 
rats, a pot of gold amounting to $1,000 for his owner. The 
enemies of the dog at Harrisburg, who get fool laws passed 
by the legislature every two years are not nearly as useful or 
wise. The only coin curiously enough they dig for is that in 
the State treasury ! 

Election Law Jargon 

What Jeremy Bentham, the great English critic and phil- 
osopher, characterized as ''legal jargon" may be aptly affirmed 
of our State election and ballot laws. Instead of simplifying 
and making the elective franchise easy, the constant tendency 
of the political pot-boilers of legislative soap, is to so restrict 
and befog the right of suffrage in the manner of its exercise, 
that a ballot now represents no freedom of thought, but the 
most disgusting slavery. The barn-door ballot voted November 
2d, as finally figured out by the paid experts in the office of 
the Secretary of the Commonwealth, contained the whilom 
nominees of nine pseudo-political parties. The courts were 
kept busy guessing at the meaning of the law for a month be- 
fore the election, and, it is safe to affirm, will be crowded with . 
quibbles and squabbles for six months to come. The late Sen- 
ator M. S. Quay, who was a practical politician, in his time, 
favored wiping the ''convict'^ ballot from our statute books 
and restoring the individual freedom to every citizen to make 
up his own ballot and vote for '' Auld Nick'^ if he feels like it. 

Pointer to Judges 

There are some judges who neglect to date their opinions. 
Permit us to suggest that this is a serious omission to digesters. 
If the salary is not high enough to warrant the date line let it 
be raised so as to cover the extra effort! 
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The Abomination of Legislation. 

Every legislature deems itself in duty bound to unset- 
tle the well-settled law, if there is such a thing. It is this 
abomination which fills the State with the lamentable 
clangor of error. Witness the election laws; the school 
laws; the mining laws; the fish laws; the bureaucratic laws, 
etc. Now they have the Leg. Bef. Bureau, with its neo- 
phytes and typewriters, revising every kind of law which it 
has taken the acumen of our Judges and lawyers more than 
a century to settle, in addition to all the light of more than 
fourteen centuries of the English law and nearly twenty 
centuries of the Civil Law. ^'Ye gods and little fishes!'' 
Jeremy Bentham says: ''How should plain men know the 
law when Judges cannot tell what it is themselves? More 
than one hundred years ago, Lord Chief Justice Hale had 
the honesty to confess he could not so much as teU what 
theft was ; which, however, did not prevent his hanging men 
for theft!'' 

And so, if the author of ''Pleas of the Crown'* could 
not tell what theft was, how can the parvenus of the Leg. 
Bef. Bureau teU h&w to enter common bail, or make up a 
decree of title in the Orphans' Court, pending, or after a 
bill of review! Or how can they commit the custody of a 
Justices' docket to the Prothonotary when full, declare it a 
a public record there, and after thus leaving it, tell a plain- 
tiff who has a judgment upon it how to have execution 
thereon and what effect it will havet 

"The incognoscibility of the law," as Bentham terms 
it, is due to the constant irritation of it by legislative ignor- 
ance and cupidity. It has been suggested that it would be 
wise if the nest legislature repealed every law enacted 
since 1890, and took a fresh start, by a commission of lay- 
men. 
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Commonwealth v. Michael Bacskai 

alien's dogs — SUMMARY CONVICTION — ^REMISSION OF PENALTY — 

CONSTITUTIONAL LEGISLATION — ^ACT OP JUNE 1, 

1915, P. L. 644. 

1. The seventh section of the Act of June 1, 1916, P. L. 644, 
is unconstitutional, because its effect is to deprive the Appellate 
Court of its discretionary power to allow or refuse an appeal 
from a summary conviction as ordained in Section 14 of Article 
VI of the Constitution. 

2. The general purpose of this legislation is "to give addi- 
tional protection to wild birds and animals and game within 
the Commonwealth" and to that end prohibits "unnaturalized 
foreign-born residents" from owning or possessing a dog of any 
kind, which is similar to the purpose of the Act of May 8th, 1909, 
P. L. 466, which has been declared constitutional by both State 
and Federal Courts. 

3. This proceeding Is a trial of the defendant for the 
commission of a "crime" within the meaning of the law, but the 
defendant being sufficiently punished by payment of the costs, 
the fine imposed is suspended. 

Quarter Sessions of Chester County, March Argument 
Term, 1916. 

Appeal from Summary Conviction for Commonwealth 

Thomas B. Haviland, for defendant. 

Opinion by Hause, J. April, 1916. 

On November 22nd, 1915, the defendant, an unnatur- 
alized foreign-bom resident of Schuylkill township, was 
convicted, before a Justice of the Peace, of owning and 
having in his possession a dog contrary to the provisions of 
the Act of June 1st, 1915 (P. L. 644) and a fine of $25.00 
and costs were imposed. 

Immediately following the conviction, upon defendant's 
petition, an appeal was allowed. Following the submission 
of testimony by both Commonwealth and defendant, three 
reasons for acquittal are suggested: 
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First: Because the Act referred to is unconstitutional 
in that the method of appeal provided in the seventh sec- 
tion of the Act is contrary to Article V, Section 14 of the 
Constitution of the State authorizing appeals in cases of 
summary conviction. 

Second: Because the Act is unconstitutional in that its 
title does not indicate the legislative purpose to change the 
method of securing an appeal in cases of this character, and 
therefore violates Article III, section 3 of the Constitution. 

Third: Because the defendant was neither the owner 
nor possessor of the dog. 

Disposing of the legal questions in the order in which 
they are presented, it is apparent that the 7th section of 
the Act referred to is exclusive and mandatory in its pro- 
visions respecting relief from conviction by the Justice and 
provides, in substance, that a defendant refusing to pay the 
fine and costs imposed shall be committed to the county 
jail '^ unless he shall enter a good and sufficient recogniz- 
ance * * • ?• to pay such fine within ten days or to answer 
8uch complaint, upon the charge of misdemeanor, before 
the Court of Quarter Sessions, etc." The effect of this pro- 
vision is to deprive the Appellate Court of the discretionary 
power, in allowing or refusing appeals in casea of summary 
conviction, conferred by Article V. section 14 Qf the Con- 
stitution and to that extent the provision is inoperative; 
Com. V. Luckey, 31 Pa. Sup. 441. This conclusion, how- 
ever, does not, in any degree, interfere with the enforce- 
ment of the Act. With the provision referred to stricken 
out, an arrest and conviction may still be had and the de- 
fendant's right to petition for an appeal is preserved to 
him by the Constitutional provision and the Act of April 
17th, 1876 (P. L. 29) passed to carry it into effect. 

If we concede that the title of the Act indicates no pur- 
pose to deprive the Appellate Court of the discretionary 
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power referred to and that for that reason the 7th section 
of the Act must fall, the remainder of the Act is, neverthe- 
less, operative and its provisions can be enforced. It has 
been repeatedly held that, unless the statute is inopera- 
tive without the offending section, it cannot be declared 
unconstitutional as a whole. 

The general purpose of this legislation, as its title indi- 
cates, is ''to give additional protection to wild birds and 
animals and game within the Commonwealth," and to fur- 
ther this purpose it prohibits ''unnaturalized foreign-bom 
residents" from owning or possessing a dog of any kind. 
This legislation is in harmony with the Act passed May 8th, 
1909, (P. L. 466) for the same purpose wherein like persons 
are prohibited from owning or possessing shotguns and 
rifles and, in the exercise of the power of the State to protect 
common property of its citizens, i. e. wild game, such legis- 
lation is proper and does violence to no provision of either 
State or Federal Constitution. Com. v. Patsone, 44 Pa. Sup. 
129; s. c. 231 Pa. 46, and 232 U. S. 138. 

From the testimony submitted, the facts are practically 
undisputed and are found as follows: 

After June 1st, 1915, the date of the passage of the 
Act, the defendant owned and had in his possession two 
dogs. Following notices posted in his neighborhood by a 
deputy game warden stating, in substance, the provisions of 
the Act, the defendant sought to dispose of both animals. 
The person to whom he offered them not being able to care 
for both, took one of them and the other was then taken 
by George A. Lacey, living some three miles away in Mont- 
gomery County. The dog taken by Lacey, the one in 
question, naturally frequently came to his old home and 
was as often returned. Two days before the defendant's 
arrest, the dog had again returned and was at the defend- 
ant's home chained when a deputy game warden came 
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there and was informed by defendant that he had sent for 
a veterinary surgeon to take the animal and kill him inas- 
much as he would not stay away and this was to have been 
done on the following Monday. Defendant was arrested 
on the day on which the animal was to have been finally 
removed, 

The defendant is an illiterate foreign-bom resident of 
Schuylkill township, unable to speak, write or understand 
the English language and was, with his family, naturally 
attached to the dog. No testimony has been oflfered to 
show that he is not a person of good character or that he 
has heretofore violated any law. The deputy wardens of 
the game commission were advised, shortly after the pas- 
sage of the Act of 1915, not to use the Act as a means of op- 
pressing foreigners nor for the purpose of extorting fines 
and costs from them. 

In view of these facts, the defendant committed an 
offense against the law and he is therefore adjudged guilty 
of owning and having in his possession a dog in violation of 
the provisions of the Act of June 1st, 1915 (P. L. 644). 

This proceeding is a trial of the defendant for the 
commission of a "crime" within the meaning pf the law — 
Com. V. Shields, 50 Pa. Sup. 194, and we are satisfied that, 
in view of the facts, and having in mind the public good, 
the defendant will be sufficiently punished by I'equiring 
him to pay the costs, and by suspending the sentence, as 
respects the fine indicated in the Act, as we are authorized to 
do by the Act of May 10th, 1909 (P. L. 495.) 

The defendant is accordingly directed to pay the costs 
of the proceeding and that portion of the sentence, which 
relates to the imposition upon him of a fine, is suspended. 



Digitized by 



Google 



justices' law reporter 257 



J. Warren Coleman v. Erie Trust Co. 

SUIT ON A FOREIGN JUDGMENT — TOLL OP THE STATUTE OF LIM- 
ITATIONS OF NEW JERSEY — ^PRESUMPTION OP PAYMENT 
.WHEN STATUTE TOLLED — ^PLBA IN ASSUMPSIT UPON A 
FOREIGN JUDGMENT — ^SUBMISSION TO JURY— IN- 
STRUCTED VERDICT — PROVINCE OP JURY. 

1. Absence from State of New Jersey by a Judgment debtor 
tolls the New Jersey Statute of Limitations, and while so tolled, 
the running of time does not raise a presumption of payment. 

2. In an action of assumpsit to recover upon a foreign 
Judgment, the pleas are "payment," or "nul tiel record": that 
is, that the judgment has been paid since it was rendered, or that 
there is no such record. 

3. The plea of "payment" is an afflrmative defence, and 
the burden is upon him who makes the plea to establish it by 
proof. 

4. Where all of the facts are conceded to be true, there is 
nothing for the Jury to pass upon, and the case resolves itself 
into a plain proposition of law for the Court. 

C. P. Erie County, No. 255 September Term, 1914. In 
assumpsit. 

T. A. Lamb, for plaintiflP. 

Shreve, Haughney & Shreve, and Shreve & Shreve, for de- 
fendants. 

Opinion by Hon, Uriah P. Rossiter, P. J., February 14, 1916. 

OPINION 

This suit was brought by J. Warren Coleman, Jr., 
against the Erie Trust Company, administrator d. b. n. c. t« 
a., of the estate of J. Warren Coleman, deceased, to recover 
upon a judgment in his favor which he had previously ob- 
tained in the State of New Jersey. J. Warren Coleman, Jr., 
plaintifF, was a son of J. Warren Coleman, deceased. In 
1893 a judgment for $1,250.00 was entered Ij confession in 
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the Supreme Court of New Jersey, at Trenton, in favor of 
J. Warren Coleman, Jr., against J. Warren Coleman, now 
deceased, whose administrator d. b. n. c. t. a. the Erie Trust 
Company now is. On June 8th, 1894, there was assigned to 
plaintiff a judgment then held by Joseph W. Ballentine 
against decedent for $1,564.76 with interest from July 7th, 
1893. On June 31st, 1894 executions were issued upon said 
judgments, and the sheriff proceeded with such executions 
against the personal property of the said decedent so that 
money was made thereon sufficient to satisfy the Joseph 
W. Ballentine judgment and leave a balance, to wit: 
$320.15 to apply on the J. Warren Coleman, Jr., judgment. 
The plaintiff, J. Warren Coleman, Jr., now brings this 
action to recover from the defendant, the Erie Trust Com- 
pany, administrator d. b. n. c. t. a. of the Estate of J. War- 
ren Coleman, deceased, the balance due on said judgment 
It appears from the evidence and there is no dispute, that 
this judgment remains unsatisfied in the State of New Jer- 
sey. It appears from the evidence, and there is no dispute 
that it is the law of New Jersey that the Statute of Limita- 
tions is tolled during the absence from that state of a judg- 
ment creditor. It seems to be the law, and it is consistent 
with reason that while the running of the Statute of Limi- 
tations is tolled, time does not run to raise a presumption of 
payment (Penrose et al. Executors vs. King. 1 Yeates 344.) 
It was admitted in open court (see testimony Page 7) that 
J. Warren Coleman, defendant in the judgments, left the 
state of New Jersey in the fall of 1899 and continued to 
live without the state of New Jersey from that time until 
the date of his death in 1913. In an action of assumpsit to 
recover upon a foreign judgment the pleas are ^'payment," 
or ''nul tiel record:" that is, that the judgment has been 
paid since it was rendered, or that there is no such record. 
(Curtis vs. Hubbell 8, W. N. C. 367.) The plea in this case 
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was ''payment;" there was no attempt made to impeach 
the records The plea of ** payment" is an affirmative de- 
fence, and the burden is upon him who makes the plea to 
establish it by proof. The defendant relied for its defence 
upon presumption of payment from lapse of time, and upon 
the declarations made by the plaintiff relative to the judg- 
ment having been satisfied. It is clear from the above ci- 
tation and admission of the decedent's absence from the 
state that no presumption of payment arose. It is just as 
clear from the evidence that the judgment was never in 
fact actually paid; but it is contended by the defendant 
that the ''acts, declarations, admissions, and omissions" of 
J. Warren Coleman, Jr., the plaintiff, were such that the 
court should have submitted to the jury the question 
whether these acts and declarations were such as to lead 
the jury to conclude that the judgment had been paid. In 
this we disagree with the learned counsel for the defendant 
for the reason that there was no controversy over any of 
the facts. All the facts testified to were conceded to be 
true. What was there then for the jury to pass uponf 
As we view it, there was nothing. It is the province of 
the jury to find the facts, but th^re were no facts to be 
found here as they were all conceded or at least uncontra- 
dicted. Hence the case resolves itself not into a question 
of fact for the jury, but into a plain proposition of law for 
the court, to-wit: Is the fact that no demand had ever 
been made by J. Warren Coleman, Jr., upon his father for 
payment of this judgment, and the further fact that in the 
letters of July 5th, 20th, and October 5th, 1913, which were 
addressed to third parties and never, so far as the evidence 
discloses, communicated to the father, such facts in law as 
to establish payment t We think they are not, for, while 
the plaintiff admitted that although he had seen his father 
on numerous occasions, he had never requested payment; 
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that he had erroneously been informed that action npon 
the judgment was barred hj the Statute of Limitations, and 
it was only recently that he had learned that the absence 
of his father from the state tolled the Statute of Limita- 
tions and that in any event he had never intended to col- 
lect the judgment during the lifetime of his father and 
would not under any circumstances have annoyed him by 
demanding payment. Yet he also testified (and he was 
a competent witness) that not a dollar had ever been paid 
on the judgment, and this evidence was corroborated by 
the other testimony in the case to the eflPect that the dece- 
dent had never been in financial condition to pay any- 
thing since the sheriff's sale in New Jersey, and that the 
only money he had was that which arose from an insurance 
policy which was cashed after his wife's death, and which 
was the same money with which he purchased the stock 
which constituted his estate at the time of his death. 

The truth of none of this testimony having been called 
in question, and no presumption of payment having arisen, 
we are of the opinion that under this testimony the plea of 
"payment" is not only not sustained, but conclusively re- 
butted by the proof, and that, therefore the rules for New 
Trial and for Judgment N. 0. V., should be discharged; it 
is so ordered, and the Prothonotary is directed to enter 
judgment upon the verdict on payment of the Jury Pee. 

Per Curiam, 

To which Feby. 14, 1916, Attorneys for Deft. Except & Ex- 
ception is sealed. 

Per Curiam 
Uriah P. Bossiter (L. S.) 

P.J. 
Reported by Jolm B. Reed. 
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Estate of Daniel L Carter, Deceased 

SALE OF MINOB'S REAL ESTATE FOB THE PUBPOSE OF OONYEBSION 

AND SETTLEMENT UPON HIS MOTHEB — BUBSTTTUTIOK 

OF 6UABDIAN — OBDEB FOB PBIVATE SALE. 

1. Under the proyislons of Acts of Assembly for the s&Ie 
of a minor's real estate to convert the same Into personalty for 
the use of his mother, the Orphans' Court will snbstltnte a 
guardian on petition by the minor, over fourteen years old, and 
order the sale. 

2. The Court will order a private sale when it is made to 
appear that a better price will be realized, by a substantial offer. 

8. The right of a minor over fourteen years to change his 
guardian, with the approval of the Court, is not to be disputed. 
His choice of a new guardian, ratified by the Court, works a 
revocation of the appointment of the former guardian, without 
notice. 

In the Orphans' Court of Bradford County No. 41, Decem- 
ber Term, 1913. 

Petition for order of sale of real estate of a minor. 

Before Hon. William Maxwell, P. J. 

Lilley and Wilson, for petitioner. 

J. C. Ingham and C. M. Culver for exceptants. 

STATEMENT OP CASE 

Daniel L. Carter, of Wysox Township, Bradford County, 
died intestate, leaving as his sole direct heirs, a son Royal, 
under age, and a widow Minnie. 

A guardian for said Royal Carter was appointed by the 
Orphans' Court of Bradford County, on April 13, 1913, viz: 
William M. Carter, who gave bond in the sum of two thousand 
dollars and qualified, according to law. 

The minor, Royal Carter, aged twenty years, being in a 
hospital and ill with a disease, believed to be incurable, and 
in anticipation of death, before attaining his majority, being 
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desirous of vestiBg his interest in the paternal estate in 
his mother, Minnie Carter, by petition in due form of law 
dated January 21, 1914, asked the Orphans' Court of Brad- 
ford County, to substitute for his former appointed guar- 
dian, H. C. Down, who was appointed, and who gave bond 
with sureties in the sum of $22,000, double the probable 
amount of money which affiant believed would come into 
his hands. Thereupon the petition of the guardian was 
filed in the Orphans' Court of said County, pra3ring for the 
private sale of real estate of his said ward, which sale was 
ordered by the Court, bonds given, return of sale made, and 
approved by the Court, and deed delivered to John W. Conk- 
lin, purchaser; that the said minor, Boyal Carter, died Janu- 
ary 22, 1914 at 1.15 a. m. ; that the said minor would have been 
21 years of age in April, 1914; that on February 10, 1914, 
petition of W. M. Carter as guardian, and for himself and 
in behalf of Andrew Carter, Libbie Love, Christine Carter, 
brother, sister and mother of said Daniel L. Carter, and 
Hazel and Christine Carter, nieces, was filed, setting forth, 
that they are of the same blood as the said Daniel L. Car- 
ter, who was the first purchaser of said lands, and as such 
they inherit the same from said Royal Carter. That the 
said Minnie Carter (wife) is not of the same blood of said 
Daniel L. Carter. That the said Court had no authority 
to appoint H. C. Down as guardian of said Royal Carter at 
the time, under the circumstances and in the manner in 
which the appointment was made, and without notice to 
said W. M. Carter, and that the Court had no jurisdiction 
to make an order for the sale of the real estate of said ward 
for the purpose for which made. 

Citation was issued February 10, 1914 directed to said 
Minnie Carter, H. C. Down and John W. Conklin to answer, 
etc. 

Answer filed March 2, 1914. 
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April 28, 1914 said W. M. Carter discharged as guar- 
dian. 

Oct. 9, 1915 opinion of the Court, Hon. Wm. Maxwell, 
P. J. filed, setting forth, inter alia, as follows: 

**The principal question presented is: Had the Court 
authority to appoint H. C. Down, guardian of Royal Carter 
on January 21, 1914, without notice to, or preyiously removing 
the former guardian, W. M. Carter, under the circumstances 
in this caseT" 

It appears from the testimony that Royal Carter was 
ill of tuberculosis, and if he improved, would have to go to 
a different climate. His property consisted principally of 
a farm inherited from his father. Two conditions presented 
themselves : 

1. If he lived he would have to rent his farm and leave 
its management to others, which meant a large reduction 
in income, and in the production and value of his farm, and 
therefore, it would be to his interest to sell the same. 

2. In case of his death, he was anxious to provide rea* 
sonably and comfortably for his mother, so that she would 
not come to want. That the income would gradually de- 
crease, if she lived many years would not be sufficient for 
her provision without using the principal. That she had 
helped accumulate the property, and that it would be to his 
interest in case of his death that it should go to the mother 
instead of his uncles, aunt and collateral heirs of his father. 

* * The question presented is this : When a minor who is 
above fourteen years of age, appears in court and selects 
a guardian, with the approval of the Court, has he thereby 
exhausted his power to make another choice, until the 
guardian so selected, has either died, resigned or been re- 
moved by the Court for cause? We think not, and for this 
reason, the order of the Court appointing the second guar- 
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dian is in effect, a removal of the former as much as if an 
express order of the Court was made to that effect." 

Thorp's Estate, 58 Superior Court, 347 is cited as a 
parallel case with the above in the essential and controlling 
facts: 

The Court further found the proceedings regular and 
should be sustained for the following reasons: 

1. The Act of March 29, 1832, Section 5, gives to min- 
ors the right to make choice of guardian after reaching 
the age of fourteen years, **when and as often as there 
shair be occasion," subject, of course, to the approval and 
supervision of the Orphans' Court of the County where the 
minor resides. 

2. If it shall be considered, that a guardian appointed 
by the Orphans' Court, must first be removed, before an- 
other guardian can be appointed, the very fact of appoint- 
ing another guardian by the Court, ipso facto, supersedes 
and removes the former guardian, as much as a formal or- 
der, to that effect. 

3. It being alleged in the petition that the interests of 
the said guardian, W. M. Carter, were antagonistic to the 
interests of his said ward, and which antagonistic interests, 
were set out in the petition, and presented to the Court, 
and the Court considered that the same was true in fact, 
and sufficient, thereby permitted the ward to make choice 
of another guardian, and which latter choice was approved 
by the Court, that such order was in effect, and to all in- 
tents and purposes, a removal of the former guardian. 

Oct. 23, 1915 petition for rehearing in above case filed, 
whereupon the Court fixed Nov. 10, 1915 as a time for 
hearing. The order filed Oct. 9, 1915 dismissing the cita- 
tion is hereby vacated and set aside and the same reinstat- 
ed to await the final determination of the matters referred 
to. 
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On Dec. 13, 1915, Judge Maxwell filed his opinion dis- 
missing the exceptions to his opinion of Oct. 9thy and dis- 
charging the citation issued in the said case. 



William J. Cullen v, Henry W. Stough 

PETITION FOB THE REMOVAL OP CAUSES PROM THE COURT OP COM- 
MON PLEAS OP LUZERNE COUNTY, PENNSYLVANIA, TO THE 
UNITED STATES COURT FOR THE MIDDLE DISTRICT 
OP PENNSYLVANU — REQUEST FOR A 
CHANGE OP VENUE. 

Jurists acquainted with local conditions can be safely en- 
trusted with case and it will not be removed from State to Federal 
Court. Practice of giving sensational notoriety to case tends to 
make the administration of Justice dif&cult. 

Petition of Henry W. Stough for Removal of Cause. 

United States Court for Middle District of Pennsylvania, 
sitting at Scranton, Pennsylvania. 

Paul G. Sherwood and R. W. Archbald, for Petition. 

John H. Bigelow and Abram Salsburg, Contra. 

Chas. B. Witmer, District Judge, April 17, 1916. 

OPINION 

After hearing the parties and on due consideration of 
their showing, I have concluded to allow the motion to re- 
mand. I, therefore, do not deem it prudent to discuss the 
case, as it has been made to appear; yet, I may suggest that 
the opposing affidavits submitted which at best may be re- 
garded as very unsatisfactory proof, have afforded the 
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Court but very little agsistance in determining the truth of 
the petitioner's allegations. True, much has been said 
and, no doubt a great deal more could be shown by the op- 
posing parties. However, this is a case to which too much 
sensational notoriety has already been given through the 
press and otherwise. It seems that whenever counsel 
made a move, including so much as the filing of an ad- 
ditional brief, that the matter was regarded of greater im- 
portance to the general public than to the Court and their 
effort must be necessarily also given to the press. Such 
practice must be condemned as not professional and as 
tending to make the administration of justice difficult in- 
deed. 

There is nothing before me that convinces that the lo- 
cal court, comprised of five distinguished jurists acquaint- 
ed with local conditions, could not be safely entrusted 
with this case. Confident that they will see to it that full 
and exact justice will be done, either at home or by removal 
under the laws of the state, as they may conclude. 

The motion to remand is allowed. 

CHAKLES B. WITHER, 

District Judge. 

HISTORY OP CASE 
In the year 1914, Henry W. Stough, an evangelist, of 
Illinois, conducted a religious revival in Hazleton, Luzerne 
County, Penna. In one of his sermons, it is alleged, he 
slandered William J. Cullen, Max Priedlander, John Fierro, 
and H. W. Jacobs, prominent in politics and business of the 
conununity. Actions to recover $50,000.00 damages be- 
cause of the alleged slander were filed by each of the lat- 
ter individuals against Henry W. Stough in the Common 
Pleas Court of Luzerne County, where the defendant en- 
tered pleas to the actions. One of the actions was ruled 
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William J. Cnllen ▼. Henry W. Stough 

out for arbitration and a verdict was rendered by the arbi- 
trators in favor of the plaintiff. Defendant appealed from 
the award of arbitrators and subsequently petitioned for 
the removal of the causes to the Federal Court. 

Upon the argument for the removal, Attorney Sher- 
wood oflfeired ten affidavits, including one by himself, in 
support of the motion. It was alleged the plaintiffs, be- 
ing a Jew, an Irishman, a German and an Italian formed 
the "Big Pour" in Luzerne County politics and possessed 
considerable influence because they were identified with 
the Liquor Dealers' Association of Luzerne County and also 
the State Brewers' Association. These facts, it was further 
alleged, would influence the juries in Luzerne and any 
other state court, preventing the defendant from receiving 
a fair trial. It was further alleged that some of the plain- 
tiffs worked for the election of some of the Luzerne county 
judges and that their acquaintance with Sheriff Buss, of 
the latter county, might result in the placing of names of 
men favorable to the plaintiffs, in the jury wheel. 

The Jacobs' case was transferred to the Federal Court 
by agreement of the parties. 

The petitions to transfer the Friedlander and Fierro 
cases were disposed of with a note: *'See order in Cullen 
case." 

Reported by Jerome K. Barrett. 
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A Test Case 

It is announced that a suit has been brought in the XT. S. 
District Court of New York, by Mrs. May Davies Hopkins, of 
Louisville, Ky., against the Cunard Steamship Co., for $750- 
000 damages, for the loss of her husband, A. L. Hopkins in the 
Lusitania holocaust. It may be assumed that the claim for 
damages is based upon the ground that the Steam Ship Com- 
pany was an insurer of the lives of its passengers. But many 
questions may be raised. The destruction of the Lusitania, a 
British ship, by the German submarine, was an act of the pub- 
lic enemy. Did the company insure against such act T Again, 
all adults who boarded the Lusitania had been warned in the 
press by the Oerman propaganda under Bemstorff and 
Dumba that the Lusitania would be destroyed. How far were 
the adults who then boarded the doomed vessel, guilty of con- 
tributory negligence, and to what extent will this English doc- 
trine defeat the claim T To what extent will the diplomatic 
admissions of the German government in the course of the 
scribendi dispuiationi dssinini relieve the Steam Ship Com- 
pany and shift the jurisdiction from New York to Berlin t 

The attorneys for the widow seek to avoid the rocks by 
averring that the ship was not sailed in the course prescribed 
by the British Admiralty and she was going altogether too 
slowly when caught in the Irish sea or British waters. 

Law Books and Supplies 

Attention is invited to the advertisement of up-to-date 
and useful law books. We can supply not only those listed 
on the advertising pages, but any valuable work that we feel 
we can recommend to Pennsylvania practitioners and nt prices 
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that challenge comparison. We also sell reliable blanks of all 
kinds as well as ofBce supplies. All inquiries are promptly 
answered. 

Pepper and Lewis' Digest of Decisions 

We desire to set at rest all the stories and rumors which 
interested parties have set afloat in Pennsylvania, concerning 
the continuation of Pepper & Lewis' Digest of Pennsylvania 
Decisions. All the cases from 1908 down to January 1, 1915, 
have been digested by the editors and volumes 5 and 6 are be- 
ing printed now by the Rees Welsh Co., a corporation, with 
ofBces at 922-4 Sansom street, Philadelphia, and an efficient 
printing house at Harrisburg, Pa. These volumes, continu- 
ing the system of marginal references, invaluable as time-sav- 
ers, will be ready for delivery within a few months, we are 
informed by the publishers. 

Kind Words From Our Patrons 

The Justices' Law Reporter is in receipt of many kind 
and appreciative letters with remittances. We append these : 

1009 Seventh Avenue, 
Beaver Falls, Pa., April 22, 1916. 
Justices' Law Reporter: 

Enclosed find $1.00, my subscription for next year. I 
think this is a great help to any Justice. I have certainly 
found it a great help to me. I do not see how I could get along 
without it. I would like to see you work up a bill for presen- 
tation at next session changing the method of collecting costs 
on civil suits, making the appellant pay costs when taking an 
appeal. Very truly yours, 

JOHN H. STURGEON. 
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The Greatest Help 

New Stanton, Pa., April 27, 1916. 

Justices' Law Reporter, Karl Reed Bierly, Mgr., Norristown, 
Pa: 

Dear Sir: — Enclosed please find bill /and check for pay- 
ment of same. No man should hold a commission as Jostice 
of the Peace, unless he subscribes for Justices' Law Reports, 
and at the same time have at his hand for immediate use that 
sterling book. Place's Modem Digest and Guide. I have the 
Guide and thirteen bound volumes of the Justices' Law 
Reporter. The books are the greatest help that I have. 
Yours faithfully, 

WILLIAM TAYLOR. 

James Darwin Dunlap 

Who that has used Dunlap 's Form Book, will not feel a 
deep interest in the following sketch of the author, by Luther 
£. Hewitt, the efficient and courteous Librarian of the Phila- 
delphia City and County Law Library T It originally ap- 
peared ID the Legal Intelligencer of October 6, 1914, and bears 
every evidence of that patient research for which Mr. Hewitt 
is noted. Surely, every reader of the Justices' Law Reporter, 
whether Judge, lawyer or layman, will appreciate its repro- 
duction here : 

^ ^ The publication of a new edition of Dunlap 's Forms, by 
the competent editors to whom the work was entrusted, calls 
attention to the fact that it is now sixty-nine years since the 
first edition appeared. Something respecting the original 
author ought then to be preserved. 

'^ James Darwin Dunlap was bom on January 15, 1809. 
His father was Dr. James Dunlap, of Scotch descent, and his 
mother was Nancy Tuttle, of Pilgrim ancestry. Before the 
title was firmly established in the State of Penn^lvania, set- 
tlers were making their homes in the Lake region. These 
settlers were chiefly from New England and New York, and 
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Donlap's mother was of this stock. Before her marriage, 
she lived at North East, near Erie. Excellent educational 
institations came into existence near North East, and James 
D. Dunlap was taken there at early age. When he grew into 
youth, he was sent to his uncle, Dr. Livingston Dunlap, at In- 
dianapolis. The geographical centre of Indiana was chosen 
in 1820 as the location of the new capital. When the State 
Treasurer, Samuel Merrill, five years later, journeyed there 
with his family in one wagon and with the State records in 
another, the roads were so bad that he could make but twelve 
miles a day. Over such roads Dunlap must have gone. The 
discussions at the rural capital no doubt enlisted his attention, 
and when he became of age he returned to Erie and studied 
law under Hon. Elijah Babbitt. He became active in affairs. 
In 1836 he was made secretary of a colonization society formed 
in that year at North East to send colored persons to Africa. 
He was an earnest worker in the First Methodist Church, and 
he was superintendent of the Sunday School for seventeen 
years. He labored in the oi^anization in 1848 of an agricul- 
tural society. He was made its secretary, and for ten years 
he was untiring in its behalf and in county fairs until his 
death. His work in this direction is recalled in the histories 
of Erie County. He was a school director and was largely 
instrumental in securing the erection of the old high school 
building at Erie. In the legislature Dunlap was an earnest 
advocate of the public school system. The journal of the State 
Senate of 1846 notes efforts by him to secure the passage of a 
general law in behalf of the schools. Two years later the 
friends of the common school system succeeded in securing the 
passage of the law of 1848, by which the system gradually be- 
came extended more generally through the State. Dunlap 
took a lively interest in the legislature in railroad matters. 
Perhaps the bad roads which he had encountered in Indiana 
increased his feelings in this respect. There were many citi- 
zens in western Pennsylvania who were of the opinion that 
the interests of their section were bound up with Baltimore, 
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thinking that a successful railroad could not be established 
across the Allegheny mountains, and they feared that their 
localities would suffer in a hopeless waiting for a road across 
the State. A struggle arose, consequently, between the 
friends of the Pennsylvania Central and those of the Balti- 
more & Ohio Railroad Companies. In 1845. the B. & 0. en- 
deavored to secure a passage to Pittsburgh from Baltimore. 
The effort failed at that time. A minority of the Committee 
of the House on the subject, headed by Mr. Dunlap, presented 
an able report recommending the grant of the petition. In 
the next year, in the Senate, the votes of Dimlap were recorded 
in favor of the Baltimore & Ohio Railroad and against the 
Pennsylvania Central Railroad Company, but the engineers 
of the latter company triumphed over all difficulties when its 
charter was obtained. 

**The following is extracted from an account of Mr. Dun- 
lap in Whitman's History of Erie County: 

'' ^ While in the House, he, by special exertions, secured 
the incorporation of the Erie & North East Railroad Com- 
pany the first link in Pennsylvania in the line of the Lake 
Shore Railroad. Afterwards he aided in securing the char- 
ter of the Erie & Pittsburgh Railroad with branches ; a fran- 
chise most gladly utilized when adverse influences sought to 
hinder the chartering of roads through northwestern Pennsyl- 
vania. In the long and patient effort to revive the Sunbury 
& Erie (now Philadelphia & Erie, a part of the Pennsylvania 
system) Railroad, between its commencement in 1637 and its 
revival in 1851, Mr. Dunlap was a patient toiler; in the n^^ 
tiations and meetings preceding the building of the Lake 
Shore Railroad he was a faithful worker. In all of his pre- 
liminary work his conciliatory manners and wide acquaintance 
with public men made him efficient.' 

''Mr. Dunlap is stated by his daughter to have been the 
originator of the law of 1845 creating the office of official re- 
porter of the decisions of the Supreme Court of Pennsylvania. 
The bill, as presented by Mr. Dunlap, required that the iie- 
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porter should be learned in the law, and this requirement was 
retained notwithstanding the efforts by some members to 
have it stricken out. Mr. Burrell secured an amendment 
providing that no minority opinion should be reported. 

''In 1851 Erie was made a city, and Mr. Dunlap was the 
president of the first common council. 

' ' The work of Mr. Dunlap in the legislature, and his own 
practice, made him familiar with the statutes which were 
passed pursuant to the recommendations of the commission- 
ers to revise the Civil Code. These commissioners were W. 
Rawle, T. I. Wharton and Joel Jones. Their reports were 
submitted in the thirties. 

* 'The jurisdiction of the courts was greatly enlarged in 
matters of evidence, in the care of non compotes mentis, the 
control of trust estates and of corporations and associations, 
in injunctions, specific relief, fraud, accident and mistake. 
Alterations which may be indicated concerned the subjects of 
bail upon arrest and to the action, execution, mechanics' lien 
law, reference, arbitration and ejectment. 

"A result of the changes in procedure was the publication 
of a number of new reports, treatises, &c. I and II Miles 
came out in 1836 and 1842, Vol. II of Ashmead in 1841. A 
second edition of Troubat and Haly issued in 1837. The time 
was ripe for a new form book. The first edition of Dunlap *s 
Forms, was published in Philadelphia in 1845 by B. C. & J. 
Biddle. It made a volume of xx plus 623 pages. It con- 
tained explanatory remarks, notes and a glossary. These fea- 
tures continued in the later editions. The second edition was 
issued by the same publishers in 1852. It formed a volume of 
776 pages. The second edition was a marked improvement 
upon the first or experimental edition, and Mr. Dunlap men- 
tions by name forty-three lawyers and officials who gave him 
assistance by advice, forms, &c. Thirty-two of these were of 
Philadelphia. 

"A third edition was published by E. C. & J. Biddle on 
June 2, 1854. It contained over 1200 forms. A review in 
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the Legal Intelligencer for June 16th of that year says that 
'The directions for making searches famished by Eli K. 
Price, Esq., on page 729, are alone worth the entire price of 
the volume.' 

"A remarkable tribute to the excellence of Mr. Dunlap's 
work was paid by Kay and Brother, publishers of Graydon's 
Forms. Oraydon was first published in 1810, and long occu- 
pied the leading place as the Pennsylvania form book. A 
fourth edition of Graydon was brought out in 1855, although 
the copyright was in 1852. It contained xii plus 629 pages, 
and it was edited by B. E. Wright, afterwards the able State 
Reporter. The publishers bought the Dunlap copyright and 
issued the fourth edition of Dunlap in 1857. 

**This edition contained vi plus 969 pages, and was re- 
printed in 1860 and again in 1866. Acknowledgment was 
made to nineteen lawyers, ofiScials, etc. One of these was 
C. B. Penrose. The 1200 forms of 1854 became 2000 in 1857, 

"A fifth edition was published in 1886, revised by Richard 
Watson and Edward F. Pugh, whereby the work obtained the 
advantage of the latter gentleman's experience and skill in 
admiralty practice. It contained vi plus 1144 pages. 

"The sixth edition was gotten out by Mr. Pugh in 1896. 
It was one volume of 1155 pages. (The desire of the editor was 
to make a more thorough revision of the work, but the pub- 
lishers preferred that it should remain in one volume and in 
substantially the same form as theretofore. 

"The seventh and present edition was published by the 
George T. Bisel Co., in 1913, and is in two volumes comprising 
2413 pages. It was prepared by Carlyle H. Ross and Sam- 
uel D. Matlack, of the Philadelphia Bar. 

''In 1853, at the age of forty-four, James D. Dunlap mar- 
ried Marianne Finley Russell, of Scotch-Irish descent, and a 
resident of Belfast. She had come over to America to visit 
relatives. She was an enthusiastic, finely educated woman, 
and when Mr. Dunlap died in 1858, after a short, severe illness, 
she bravely took up the support of three small children. The 
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business depression of the day had caused financial reverses 
throughout the country, and the Dunlaps suffered seriously. 
The old High School, for which Mr. Dunlap had labored, and 
whose foundation stone he had laid, gave honorable support to 
his family, for the widow was appointed a teacher in the build- 
ing. There was a pleasing fitness in this. Two of the chil- 
dren survive, and both reside at Erie. They are Mr. Wallace 
Dunlap, engaged in railroad business, and Mrs. Davis Bees. 
Mr. Bees is a descendant of an old and historic Erie County 
family." 

LUTHEB E. HEWITT. 

Repudiates Speed Fiends 

There are still a few Justices in the good State of Penn- 
sylvania who refuse to recognize the "Divine Bight" of the 
auto speed maniacs to usurp our highways and run down our 
children to the tune of that damning doggerel of the dance 
halls, "Everybody's Doing It Now." 

Such an one is Magistrate Lewis, of Haverford, who 
recently handed two flip Philadelphia high-flyers a bouquet 
in the shape of a fine which put a crimp in their self est^m 
that it might be well for others to profit by and take heed lest 
they snag with a similar Justice who knows that pedestrians 
still have sovereign rights under this flag to venture abroad on 
the highway without being run down by some damphool who 
has just escaped from the insane asylum. He straddled their 
necks to the tune of "twenty-five dollars and costs." Bravo! 
'Squire Lewis, hit 'em again ! 

In OahootB With Oupid 
It is said that 'Squire J. Winfield White, of Lansdale, is 
the merriest marrying 'squire of all the merry marryezs. 
During his past twenty-five years' experience as a Justice he 
has tied no less than 450 knots "and if these knots are not 
hard knots then he knows not why not these knots are not 
hard knots." His experience in that respect would put a 
Wyoming cowboy to blush. 
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Hftd "the Dope" on tho Dopettan 

The salutary benefits accraing from the new drug act are 
beginning to be noticeable and offenders who snag with that 
law are beginning to feel the sting of the federal quirt of 
retributive justice. For a long time individuals who have been 
preying upon the abnormal appetites of their fellow men have 
been allowed to escape unscathed and also to profit out of the 
sale of their nefarious contraband. The "old order chang- 
eth'* however. Recently Judge Witmer sentenced two offend- 
ers to ''a year and a day'' in the Federal prison at Atlanta 
for violating the Harrison Drag Act in purveying deleterious 
drugs. It is to be taken for granted that a precedent such as 
this will make some of our druggists and others who might 
have a tendency to be led into temptation through profits in 
such illicit sales pause and think well before they negotiate a 
free trip ''south for the winter." 

''I Won't Works" Not Wanted 

Judge Peter A. 'Boyle, sitting in Naturalization Court in 
Wilkes-Barre, has struck his judicial tomahawk under the 
scurvy scalp-lock of the I. W. W.'s organization when he 
recently denied several of that kind of cattle naturalization 
papers, branding them as un-American and undesirable as 
American citizens. Judge 'Boyle's hat is cocked at the right 
angle and he has the courage of his convictions. People who 
have no other aim in life than professional trouble making 
should be carted down to Atlantic City, dumped off the dock 
and made to swim baick to the European cess pools from 
whence they sprung. At the present time they can find plenty 
of trouble over there. 

A Negative Pregnant 
In a law students' examination at Pittsburgh, the query, 
"What is a negative pregnant," was answered by one of the 
bright ones: "A Thaw denial of culpability!" 
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Legal Strabismiui 

What might be termed legal strabismtUB afflicts the eon* 
trarious characters at Washington who are trying to ran the 
legal and the diplomatic departments at the same time. If 
we had a President of the stamp of that old Democratic hero, 
Andrew Jackson, he wonld walk across some fine morning, 
about seven o'clock, and lock the doors against both state and 
law departments and let the donkeys browse on the grass in 
the park. 

In the matter of Wolf Von Igel, the Oerman custodian of 
plots and stratagems, the Attorney General ruled that Wolf 
was not immune from arrest for a coniq>iracy against the 
IT. S. Govemment, which is quite true. But at the same time, 
the Foreign Secretary of State ruled that the documents taken 
with the Wolf, which proved his conspiracy, must be surren- 
dered to Count von Bemstorff, who has from the first, been the 
chief purveyor of plots in this country I 

Misleading Ckone Laws 

Our attention has been called to an imposing publication 
named ''Digest of the Game, Fish and Forestry Laws,'' • • • 
"Edited by Dr. Joseph Kalbfus, Secretary of the Game Com- 
mission." As this is published "at the expense of the State" 
and 100,000 copies are spread broadcast over the state, it should 
be accurate, at least. The "letter of transmittal" covers six 
pages. The main thought of it might have been expressed in 
a line: "We want your help — ^and your money!" 

Whilst the State was paying for this jumbled symposium 
of laws, parts of which have been repealed and others rendered 
obsolete by later laws, it should have indicated what parts have 
been repealed or superseded so that the lay mind could com- 
prehend it. 

Under the title "Aliens," this Doctor of Game, Fish, etc., 

' gives some axioms (p. 246) with pedantic citation of cases, 

supposed to have some relevancy to game, fish, elks, bull frogs, 
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wild cats, etc. The strange melange has already misled 
Justices of the Peace so that they think an alien resident of 
this Commonwealth has no right even to claim the universal 
$300 exemption law. This is inferred because the maladroit 
editor inserted in his '^ axioms" this phrase com^ming a class 
not germane to the subject '^ aliens": ''A non-resident ia 
not entitled to the benefit of our $300 exemption law." 

Now, the proposition standing alone is true. But it 
applies to citizen and alien alike. A resident alien is entitled 
to the benefit of the exemption the same as a resident citizen. 
** Non-resident" here refers to a person who is not a resident 
of the Commonwealth. We call attention to this because the 
question was raised by a valued subscriber. The next legis- 
lature owes a simple duty to the public. It is to repeal all the 
laws on the subject and begin over with a schoolmaster instead 
of a doctor. 

Municipal Regulation of Vehides 

Judge Qillan, of Franklin county, in the case of Slaugh- 
enhaup v. Borough of Chambersburg, sustained the validity of 
an ordinauce regulating the manner of driving vehicles upon 
the streets. He held that the power to regulate traffic upon 
the streets of a borough is given to borough authorities by the 
first and fourth clauses of Section 2 of the Act of 1851, which 
are now embraced in clause 1 of Sec. 2 Art. 1, Chapter V of 
the Borough Act of May 14, 1915. 

The necessity of stringent regulation of street traffic in 
boroughs, and especially since the advent of motor vehicles, is 
apparent. In the first three months of the year thirty-three 
persons were killed by automobile speeders in Philadelphia. 
In New York the death list was 58 during the same time. Our 
legislature robbed the municipalities of their power to license 
automobiles, but not the power to regulate traffic, so as to 
conserve the public safety on the highways. In congested 
localities the manner of operating all vehicles is still within 
the police power of the constituted authorities, and should be 
rigorously defined and exacted. 
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Fdo De Se 

In the law of homicide, it is as deep a crime for one to 
take or attempt to take, his own life as that of another. It is 
self-murder. If he fails he may be arrested and tried for 
attempted murder. Such a case recently occurred in New 
York, where the law is similar to ours. A man, once in busi- 
ness in New York, but more recently a resident of Strouds- 
burg. Pa., tried to end all, but failed and he was promptly 
arrested in the hospital. 

Mayor's Bight to Remove Officers 

Judge Searle, of Wayne county, in the case of Comth. v. 
J. J. Thompson, M. D., et al., decides that a mayor of a city of 
the Third Class has the sole right under Sec. 2 of the Act of 
May 23, 1889 P. L. 306, to remove any oflScer appointed by 
him, which includes members of the Board of Health. The 
mayor need not assign any reasons for such action and the 
courts will not review it. (See Lackawanna Jurist, Vol. 17, 
P. 41.) 

Statement of Ownership 

statement of the Ownership, Management, Circulation, etc., 
required by the Act of Congress of August 24, 1912, of The 
Justices' Law Reporter and Official neview, published monthly 
at Norristown, Pa., for April, 1916. 
State of Pennsylyania, 
County of (Montgomery, ss 

Before me, a Notary Public in and for the State and County 
aforesaid, personally appeared Karl R. Bierly, who, having been 
duly sworn according to law, deposes and says that he is the 
business manager of the Justices' Law Reporter and Official Re- 
view, and that the following is, to the best of his knowledge and 
belief, a true statement of the ownership, management (and if a 
daily paper, the circulation) ^tc, of the aforesaid publication for 
the date shown in the above caption, required by the Act of 
August 24, 1912, embodied In Section 443, Postal Laws and Reg- 
ulations, printed on the reverse of this form, to-wlt: 

1. That the names and addresses of the publisher, editor, 
managing editor, and business managers are: 
Publisher Willis R. Bierly, Norristown, Pa. 

Editor Willis R. Bierly, Norristown, Pa. 

Managing Editor Willis R. Bierly, Norristown, Pa. 

Business Manager Karl R. Bierly, Norristown, Pa. 
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2. That the owners are: (Olre names and addresses of In- 
dividual owners, or, If a corporation, gtre Its name and the names 
and addresses of stockholders owning or holding 1 per cent, or 
more of the total amount of stock), Willis R. Bierly, Norrlstown, 
Pa. 

3. That the known bondholders, mortgagees, and other se- 
ourlty holders owning or holding 1 per cent, or more of total 
amount of bonds, mortgages, or other securities are: (If there are 
none, so state) None. 

4. That the two paragraphs next aboTe, giving the names of 
the owners, stockholders, and security holders, if any* contain not 
only the list of the stockholders and security holders as they appear 
upon the books of the company, but also, in cases where the stock- 
holder or security holder appears upon the books of the company 
as trustee or in any other fiduciary relation, the name of the per- 
son or corporation for whom such trustee is acting, Is given; also 
that the said two paragraphs contain statements embracing affi- 
ant's full knowledge and belief as to the circumstances and condi- 
tions under which stockholders and security holders who do not 
appear upon the books of the company as trustees, hold stock and 
securities in a capacity other than that of a bona fide owner; and 
this affiant has no reason to believe that any other person, associa- 
tion, or corporation has any Interest direct or indirect in the said 
stock, bonds, or other securities than as so stated by him. 

6. That the average number of copies of each issue of this 
publication sold or distributed, through the mails or otherwise, 
to paid subscribers during the six months preceding the date 

shown above is (This information is required from 

daily publications only.) 

KARL R. BIERLY, Business Manager. 

Sworn to and subscribed before me this 4th day of April, 
1916. 

[SEAL] BESLLA IHAWS, NoUry Publlo. 

(My Commission expires Feb. 21, 1919.) 
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Iva Mountain v. Commonwealth 

SUHMABY CONVICTION — ^PUNKHMBNT OF PUPIU 

1. A charge of "cruelty to a minor," under the act of 
June 11, 1879, P. L. 142, is properly triable In a summary 
manner by a Justice of the Peace. 

2. A certiorari from a summary conviction before a 
Justice of the Peace must be specially allowed and exceptions 
must be filed as required by the rule of court, which must set 
forth the reasons, upon the record. If no good reasons are 
alleged, the writ will be quashed. 

In the Court of Common Pleas of Fayette County, Penn- 
sylvania. 

No. 185 March Term, 1914. 

Certiorari. 

H. G. May, with him Sterling, Higbee and Matthews, 
Attorneys for plaintiff in error. 

Lackey and Spurgeon, Attorneys for defendant in error. 

Opinion by Van Swearingen, P. J., May 9, 1916. 

OPINION 

On December 10, 1913, the defendant, Iva Mountain, a 
school teacher of Springfield township, in this county, 
whipped a sixteen year old son of the prosecutor, who 
attended the Pritts school, of which the defeindant was the 
teacher. While whipping the boy with a stick which she 
held in one hand, the defendant held in her other hand a 
red hot poker with which to prervent the boy from resisting 
or attacking her. 

On December 11, 1913, before a Justice of the Peace of 
Springfield township, the boy's father made an information 
against the defendant, charging her with *' cruelty to a 
minor," under the act of June 11, 1879, P. L. 142, the first 
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Iva Mountain y. Commonwealth 

section of which provides that any person who shall cruelly 
ill-treat, abuse, or inflict unnecessary cruel punishment upon 
any infant or minor child, shall be guilty of a misdemeanor, 
and upon conviction thereof before any Juartice of the 
Peace, Alderman, or court of record, shall be fined by such 
Justice, Alderman, or court of record, not less than $10 nor 
more than $50 for each offense. 

The defendant was tried before the Justice in a 
summary way, and was convicted of the offense charged 
against her, and was fined $10 by the Justice, who ordered 
and decreed also that in default of the payment of the fine, 
together with the costs of the proceeding, the defendant 
should be committed to the county jail for a period of sixty 
days, under the provisions of the 11th section of the act 
cited. The defendant refused to pay the fine and costs, 
and a commitment was issued, and the defendant was 
brought to jail. 

On the following day counsel for the defendant pre- 
sented a petition to the Court and secured a special allow- 
ance for a writ of certiorari to bring up the record of the 
Justice for review by the Court of Oomnnon Pleas. Special 
bail was given by the defendant and she was released from 
custody pending the final determination of the case. 

The ground for the certiorari laid in the petition for 
the writ was that 'Hhe defendant is in no manner or form 
guilty of the said charge, that the trial before the Justice 
was irregular and unlawful in many respects, particularly 
in this, that the only act of assembly in force and effect in 
the Commonwealth of Pennsylvania providing for the 
punishment of such an offense is that of June 11, 1879, P. L. 
142, which makes the said offense a misdemeanor which is 
triable exclusively in the Court of Quarter Sessions, that 
the only jurisdiction which the Justice had in the premises 
was, if he found the charge sustained by the evidence, to 
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bind the defendant over to answer at the next Court of 
Quarter SesBsions, and that the act of the Justice in 
attempting to try the case and inflict a fine ia^nd imprison- 
ment upon the defendant was without his jurisdiction and 
wholly void/' 

The writ of certiorari, with the certified record of the 
Justice thereto attached, was returned to and filed in the 
Prothonotary's olBce on March 2, 1914, and notice thereof 
on the same day was accepted by the comjnonwealth's 
counsel. No exceptions to the recprd of the Justice were 
filed within five days after notice of the return of the writ 
to the Prothonotary's office as is required by the rule of 
Court, and no exceptions have yet been filed. On 
February 24, 1914, counsel for the commonwealth filed a 
motion to quash the writ of certiorari, alleging in support 
of the motion, inter alia, that the petition upon which the 
writ was issued did not set forth any good and sufficient 
reasons for the issuance of the writ. On March 17, 1914, 
judgment of non pros, was entered by the Prothonotary, 
under rule of court on precipe of the commonwealth's 
counsel, '*for failure on the part of the plaintiff in error to 
file exceptions within five days after notice of the return 
of the writ of certiorari," On April 1, 1914, alleging that 
the failure to file said exceptions was due wholly to the 
oversight of the counsel, the defendant took a rule on the 
commonwealth to show cause why the judgment of non pros. 
should not be stricken off. The case never was called to 
the attention of the Court for argument until a few days 
ago, when arguments were heard on the rule to strike off 
the judgment of non pros, and on the motion to quash the 
writ of certiorari. 

We are of opinion that the motion to quash the writ 
must be sustained. And when the writ is quashed, all the 
proceedings subsequent thereto will fall, and the judgment 
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of nan pros, and the rule to strike off the same will become 
unimportant and require no consideration. We base our 
decision in quashing the writ on the ground that the 
petition for the writ did not disclose any sufficient legal 
reason why it should be issued. The only reason alleged 
in the petition was that the case was triable exclusively in 
the Court of Quarter Sessions and that a Justice of the 
Peace was without jurisdiction to try the case and impose 
the penalties prescribed by the act of assembly under 
which the proceeding was instituted. We considered that 
question very recently, in Commonwealth v. Sutton, 44 
Pa. C. C. 53, where we sustained tbe jurisdiction of a 
Justice of the Peace to try and dispose of a case just like 
this under this act of assembly, and we followed that ruling 
in the similar case of Commonwealth v. Huey, at No. 446 
December Term 1914, decided at the same time. The first 
section of the act cited makes a violation of any of its pro- 
visions a misdemeanor and specifically provides that any 
person convicted thereof before any Justice of the Peace 
shall be fined by such Justice as therein prescribed, and 
the 11th section of the act authorizes the Justice to commit 
the offender to the county prison in default of payment of 
the fine imposed, together with the costs of the proceeding, 
and for the reasons stated in the Sutton case we think the 
act in those respects is not unconstitutional, as contended by 
defendant's counsel. Therefore, the ground laid in the 
defendant's petition was not sufficient for a special allow- 
ance to a writ of certiorari for bringing up the record of 
the Justice of the Peace for review by the Court of Common 
Pleas. 

The act of March 20, 1810, 5 Sm. L. 161, and ito supple- 
ments, under which writs of certiorari may be taken 
without special allowance, relate to civil actions only. 
(Caughey v. Pittsburg, 12 S. ft B. 53; Commonwealth v* 
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BettSy 76 Pa. 465.) A special allowunee from the Court of 
Common Pleas must be had for a writ of certiorari to a 
Justice of the Peace in a summary conviction proceeding 
carried on in the name of the commonwealth and involving 
penalties of fine and imprisonment, which in its nature and 
effect is a criminal proceeding, and where an application 
for such special allowance is made a proper ground for it 
must be shown to the Court, otherwise in most cases the 
writ would be used for purposes of delay. (Commonwealth 
V. Antone, 22 Pa. Superior Ct. 412. See also Commonwealth 
V. Butler, 39 Pa. Superior Ct. 125. Commonwealth v. Shields, 
50 Pa. Superior Ct. 194.) If by inadvertance or otherwise 
the writ has been allowed by the Court without any suflS- 
cient legal ground having been shown to warrant a 
reversal of the judgment of the Justice the writ on motion 
should be quashed. 

And now. May 9, 1916, for the reasons set forth in the 
opinion herewith filed, the writ of certiorari is quashed. 

(Reported by Harry W. Byrne, Unlontown, Pa.) 
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Shamokin Borough v. Cook & Brown 

MARKET REGULATION — ^POUGE POWER— HUTINO TO RBSBLL— 

SXTTT FOR PENALTY AGAINST JOINT DEFENDANTS. 

CEBTIORARI — ^DEFECTIVE REOOBD. 

1. An ordinance of a borough providing a penalty for 
buying articles at a public market to sell again, is within the 
proper scope of ipolice regulation and not in restraint of trade. 

2. Two persons may be sued Jointly for the penalty, for 
Tiolation of an ordinance, where they both participate In the 
same violation at the same time. 

3. Where the information charges no offense declared by 
the ordinance, it is defective and no judgment can be sustalnedi 
for a penalty. Appearance does not cure this defect. 

4. A record which does not set forth the evidence essential 
to make out the charge is deficient. 

Common Pleas of Northumberland County, No. 378, 
September Term, 1914. 

Certiorari. 

J. W. Gillespie, Borough Solicitor for Plaintiff. 

Clinton R. Savidge, for Defendant. 

Opinion by H. W. Cummings, P. J., Piled January 13, 1916. 

OPINION. 

A Certiorari was issued out of the Court of Common 
Pleas of Northumberland County, directed to Harvey 
Morgan, Justice of the Peace, to certify and return his 
record in the ease of the Borough of Shamokin against 
David Cook and A. Brown, who were convicted before the 
said Justice of the violation of an ordinance of the Borough 
of Shamokin, which provides as follows: 

** Section 10. — It shall not be lawful for any store 
keeper, green grocer, or any other person, to go into said 
market during market hours, and buy, or contract for, for 
the purpose of selling again, any butter, eggs, or any articles 
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of marketing whatever, nor engage or contract therein 
during market hours with any person or persons, who shall 
bring such commodities to market to keep and bring or 
send the same to their stores or places of business after 
market hours, and it shall not be lawful for any person or 
persons attending such market to knowingly sell, or offer 
for sale any marketable commodity whatsoever to any store 
keeper, green grocer, or any person or persons to re-sell, 
etc." 

Seven exceptions were filed upon the part of the 
defendants, the same argued before us. 

The first exception is, **the oflfense, if any, against the 
10th Section of the Borough Ordinance of February 6, 1897, 
was a separate and distinct offense by each of said 
defendants and not a joint offense, and it was therefore, 
reversible error for the Justice to sustain this action." 

The defendants, David Cook and A. Brown, were sued 
jointly for the recovery of a penalty for the violation of 
Section 10 of the Borough Ordinance. The transcript 
charges that David Cook sold commodities at wholesale 
for the purpose of re-sale and that A. Brown bought from 
David Cook commodities for the purpose of re-sale; both 
participated at the same time in the violation of the Ordin- 
ance. It, therefore, appearing that both are connected in 
the act complained of we hold that the exception above 
stated is without merit. 

''If two or more defendants are jointly guilty, under an 
ordinance, they may be jointly sued for the penalty. So 
likewise may several offenses be joined in one proceeding if 
the aggregate amount sued for does not exceed One Hundred 
($100.00) Dollars.'' (Williamsport vs. Williamsport Water 
Co., 7th District Reports 206.) 

The second exception complains ''that the information 
or complaint does not charge a violation of said ordinance 
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by David Cook, said information charging only that said 
David Cook sold radishes to A. Brown at wholesale, whereas 
said ordinance does not prohibit the selling at wholesale but 
forbids only selling knowingly to persons at resale." 

An examination of the information in this case discloses 
that A. Brown is charged with no offense whatever but that 
David Cook is charged with the selling of radishes to 
A. Brown at wholesale. 

Section 10 of the Ordinance referred to, does not forbid 
the selling at wholesale but forbids **any person or persons 
attending such market to knowingly sell, or offer for sale 
any marketable commodity whatsoever to any store keeper, 
green grocer or any person or persons to re-sell,'* 

It is contended on the part of the plaintiff that the 
appearance of the defendants at the time of the hearing, 
without objection, cures any defect there may be in the 
summons or insufficiency in the complaint. That is true, 
but under the information and summons issued in this case 
David Cook was summoned to appear and answer the 
complaint or charge of selling at wholesale, which charge 
is not a violation of Section 10 of the Ordinance. 

We therefore hold, that the judgment entered in this 
case against the defendants is erroneous, no amendment of 
the information having been asked for or at any time made, 
and without such the judgment cannot stand for the reason 
that the offense charged in the information is not a violation 
of Section 10 of the Borough Ordinance. In addition, that 
in entering the judgment the Justice of the Peace failed to 
state the particular act of which the defendants were 
convicted, whether it be selling at wholesale, which is not a 
violation of the ordinance, or whether it be for the purpose 
of re-sale which is a violation. The judgment entered is 
for a general violation of the ordinance and does not state 
that it is entered for the violation of the specific section 10. 
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Our discussioiL of the second exception also covears the 
third exception. 

The fourth exception complains that "there is no proof 
that A. Brown boi^ht radishes or any articles of marketing 
for the purpose of re^selling the sameiy or that he did re-sell 
the same. There is therefore no evidence to sustain the 
judgment against A. Brown, and it should be reversed." It 
has been held in numerous cases that nothing less than the 
essential proof or particular substance of the whole testi* 
mony diould be set forth and returned to define and prove 
the offense with which the defendants are charged. In 
this we find the record of the Justice deficient. 

The only evidence set forth in the record which we 
deem material in this case, is that of William Jackman, 
Police Officer, and J. B. Wheary, High Constable. William 
Jackman testified that he was in the market on the morning 
of July 14th, 1914; that he saw David Cook's wagon back 
up to the market curb between the hours of 5.30 and 7.30 in 
the morning; that Cook carried from his wagon to 
A. Brown's wagon an arm full of from 12 to 25 bunches of 
radishes; that Brown is a store keeper; that Cook told him 
th&t morning and since that he sold all of his load that 
morning at wholesale, excepting 5 cts. worth which he 
retailed. 

J. E. Wheary testified that he was market clerk on 
July 14th, 1914, David Cook backed up to ike curb and paid 
him 10 cts. for the privilege of selling in said market. 
A. Brown is a store keeper and on tke morning of the 14th 
during market hours he saw Cook carry radishes to 
A. Brown's wagon; that Cook told him on the same morning 
and since that he sold all of his load on the morning of 
July 14th at wholesale except 5 cents worth which he 
retailed. Qiving the most liberal construction to this 
testimony we can conclude but this, that David Cook bought 
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at wholesale and that A. Brown purchased in wholesale 
quantities, either of which is not prohibited by the ordi- 
nance. 

Second, There is absolutely no testimony returned by 
the Justice showing any knowledge on the part of David 
Cook that A. Brown was a store keeper, green grocer, or 
that A. Brown purchased the said goods for purposes of 
re-sale, or that David Cook sold the same knowingly to 
A. Brown for such purpose, or that any attempt was made 
or that there was any intention on the part of A. Brown to 
re-sell the goods. In the absence of such testimony the 
Court would not submit this question to a jury. -We 
therefore hold, that the record as returned by the Justice of 
the Peace does not disclose sufficient testimony to warrant 
the Juatice in entering judgment in favor of the Borough 
and against the defendants. 

The discussion as to exception No. 4, covers also No. 5. 
We can only add, as was stated before, that the information 
in this case charges no violation whatever of Section 10, or 
any other section of the ordinance of the Borough of 
Shamokin as against A. Brown. 

The sixth exception complains that Section 10 of said 
ordinance offends against the constitution and laws of this 
Commonwealth, in that it is a regulation in restraint of 
trade and not a police regulation. 

In Meadville vs. Miller 14th District Reports, p. 27, 
Thomas, P. J. in his discussion says, ''A number of reasons 
were urged as to why we should hold this ordinance invalid. 
It is urged that it is in restraint of trade, as it gives one 
person privileges not allowed to others and discriminates 
therefore against dealers. It gives no one a privilege over 
another. A dealer has the same right to purchase for his 
own use as any one else. But neither he nor any one else 
has the right to purchase for the purpose of seUing again." 
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To make this a trade regulation it must be directed 
against certain persons and not against a business. It is 
not so directed, but operates upon all persons engaged in 
the business against which it is directed. It is, therefore, 
a police regulation and not a trade regulation; (Conun. vs, 
Harmell 166 Pa., 89, and Sayre Borough vs. Phillips, 
148 Pa., 482.) 

It is said this is not a police regulation enforceable by 
ordinance, but we think this is not the law of this Com- 
monwealth. 

As was said by Black, C. J. in the case of Wartman 
vs. PhUa., 33 Pa. 202, "The neceaBity of a public market 
where the producers and consumers of fresh provisions can 
be brought together at stated times for the purchase and 
sale of these commodities is very apparent. There is 
nothing which more imperatively requires the constant 
supervision of some authority which can regulate and 
control it. • • • •It is, therefore, the common law of Penn- 
sylvania that every municipal corporation which has power 
to make by-laws and establish ordinances to promote the 
general welfare and preserve the peace of a town or city 
may fix the time or places of holding public market for the 
sale of food, and make such other regulations concerning 
them as may conduce to the public interest." 

The city has a right to regulate the sales at a market — 
the sale of some articles to prohibit and of others to permit; 
to provide for special inspection of articles offered for sale ; 
to regulate the days and hours for keeping open the market 
to the public, and adopt such regulations as are reasonable 
and necessary for the preservation of the public health and 
conducive to the public interests; (Strickland vs. Penn'a 
B. B. Co., 154 Pa. 348; 19 Am. & Eng. Ency. of Law 
(2nd ed.), 1147; Natal vs. Louisiana, 139 U. S. 621.) 
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It seems clear to us that the ordinance in question is 
within the power of the municipal authority to enact when 
we but consider the character and purpose of a market. 

We are clearly of the opinion that the ordinance in 
question is valid and binding, but owing to the defects in 
the record to which attention is called in our discussion of 
the exceptions and the absence of sufficient evidence, as 
shown by the record to warrant the entry of judgment, 
exceptions Numbers 2, 3, 4 and 5 are sustained and the 
judgment of the Justice is reversed. 

(Reported by B. H. HouBcrworth, Sunbury, Pa.) 



Murray v. Price 



AFPBAL FBOM JUDeMXNT OF A.T«l>BRlf AN— APWLLANT ICUSr PAT 

won TBANSCnOPT WHSBB BAIL 18 mnmOBD VOB tXSBft, 

INTSBBST AND OOSTfr— A0T8 OT 1907 AVD 1908. 

1. Defendant desiring to appeal from judgment refnted 
to i>a7 costs and oifered bail absolute for the parment of debt, 
interest and costs, under the ^provisions of Act of May 29, 1907, 
but Alderman refused to alloivr appeal until he reoelved costs 
of transcript. On petition* the Court will direct Alderman to 
grant an appeal on payiment of ccsts of transcript and entering 
bail as required by law. 

In the Court of Common Pleas of Laekawamia County. 

No. 708 March Term, 1916. 

Petition for rule to show cause why an appeal should not be 
allowed as prayed for. 

Frank E. Boyle, Esq., for Rule. 

C. H. Soper, Esq., Contra. 
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ORDER OP TEDE COURT 

Feb. 28, 1916, respondent is directed to grant an appeal 
in this case on payment of costs of transcript and entering 
bail as required by law. 

PETITION 

The defendant is an alderman of the 13th Ward, Cilgr 
of Scranton, Penna. 

The petition of Michael Murray, of Scranton, Penna., 
alleged in part as follows: 

''Judgment was entered against your deponent on the 
8th day of February, 1916, for $98.00. 

''That on the 21st day of February, 1916, your 
petitioner with one Thos. O'Neill, appeared at the ofBce of 
Thos. J. Price, Alderman, for the purpose of taking an 
appeal from the judgment that had been entered by him, 
and offered Thos. O'Neill as bail for debt, interest and costs 
that have accrued or would accrue on the affirmance of the 
judgment, and that he would prosecute his appeal with 
effect. 

"Your deponent further requested that the Alderman 
administer the oath to him that the appeal was not taken 
for the purpose of delay, but he verily believes that an 
injustice had been done him. 

"That the said Thomas J. Price, Alderman, refused to 
aUow your deponent to take an appeal and demanded all of 
his costs, amounting to $12.00, before he, the said Alderman, 
would give him a transcript. 

"Your petitioner now showing that the Act of 
Assembly approved the 29th day of May, 1907, permits an 
appellant to appeal without the payment of costs, provided 
he shall give good and sufficient bail absolute for the 
payment of debt, interest and costs that have and will 
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accrue on the affirmance of the judgment, the appellant 
shall not be required to pay any costs before taking an 
appeal, and your petitioner having complied with all the 
requirements of the statute, and showing the premises, and 
that he is without other adequate and specific remedy at 
law, therefore prays that a rule may be granted on the said 
Thomas J. Price, Alderman of the City of Scranton 
aforesaid, to show cause why the appeal shall not be 
allowed, by giving bail absolute for debt, interest and cost, 
because the twenty days to take an appeal is upon the 
28th day of February, 1916. 
And he will efver pray, etc. 

(Signed) MICHAEL MURRAY. 
Sworn to, etc, 

ANSWER 
In his answer. Alderman Price, who is a prominent 
resident of the City of Scranton and a previous deputy 
sheriff, admitted he entered judgment on the day and date 
mentioned, but said the action was one of trespass and not 
in assumpsit. He stated it is true that the petitioner on the 
date alleged came with Thos. O'Neill as bail to take an 
appeal, but the Alderman denied that he in any way refused 
to grant an appeal in said case. Continuing Alderman 
Price says: '*! did not demand the sum of $12.00 as a 
condition to appeal, but said to him, since he was going to 
appeal under said Act (appeal without payment of costs 
under Act of 1907) that he must prepare necessary papers 
to file in the case before I would be autiiorized to grant 
said appeal, and that he had betteir see his attorney and 
have them prepared and filed with me, and then, if his bail 
could qualify and on payment of transcript, I would prepare 
him a transcript of appeal. The petitioner replied that he 
would not pay one cent for anything, or words to that 
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effect, and then and there insisted that I prepare the 
affidavit for appeal, which I refused to do. I informed the 
petitioner that I was not obliged to prepare his papers for 
him, as I understood the Act of 1903, pp. 61-62, but that if 
he presented to me the affidavit required in writing, I was 
obliged to and ready to furnish transcript of appeal and 
grant same. 

'*! stand ready and willing to perform my duties in the 
premises as required by law, but I submit that I am not 
obliged by law to do the work of the petitioner's attorney, 
nor for the petitioner himself. 

**I therefore most respectfully request that the rule 
granted in this case be discharged. 

(Signed) THOS. J. PRICE.'' 
Sworn to, etc. 

(Reported by Jerome K. Barrett.) 
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George A. HoTerter, Aldermui 

It is with pleasure that we present on our title-page a 
portrait of Alderman George A. Hoverter, Harrisbnrg, Pa., 
who has been continuously the arbiter of initial justice in 
the ninth ward, for fifteen years, and was recently re-elected 
by over 1000 majority. 

Mr. Hoverter makes an ideal nuigistrate. He believes 
in doing justice between man and man, and not every 
little stuffed-owl or neighborhood cat-fight, gets by him 
into the Court of Quarter Sessions of Dauphin County. 

Thus in many cases he saves people not only costs but 
heartaches. His popularity has naturally caused his name 
to be suggested as a candidate for Mayor, at the next 
election. 

Mr. Hoverter is the local member of the legislative 
committee of the State Association of Minor Judiciary and 
M such, it becomes his duty to scrutinize the measures 
which come up in the legislature affecting magistrates and 
constables. 

He is on the alert at all times ; and besides, the depart- 
ment of connubialities is not neglected either, for he has 
averaged about fifty splices matrimonial, per year ! 



THE JUSTICES' LAW REPORTER invites all its 
^constituents and friends in Pennsylvania and elsewhere to 
write brief and concise letters stating in what respects our 
laws need amending or abolition in matters germane to the 
local magistracy. Put it plainly and we will "hew to the 
line, let the chips fall where they may." The editor has 
been recently re-enforced and is '*prepared-d-d-dl" 
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Ck>M Him Some Bettor 

In our last issue we inadvertently gave the laurels for 
the record of ** marrying 'squire*' to Justice White, of 
Lansdale, but since going to press we learned that we were 
wrong. We have been apprised of the fact that John W. 
Walker, of Brookville, during his 21 years' practice as a 
Justice of the Peace has officiated at 528 marriages. 

**Nextl" 

Who fltole the tfooef ? 

It is always very hard to tell who stole the money 
under the forms of law in governmental and municipal 
contractual relations. 

But when the people change their administrative rep- 
resentatives, they want these to find out. If they do not 
find out who stole the money they are due to be kicked out 
as accessories after the fact. 

This is what will soon happen. 

On December 15, 1915, before '*the leopard changed his 
spots," Hon. Clyde H. Tavener of Illinois, one of the Truth- 
speakers in Congress, declared : 

''In the last ten years we have spent for war and on 
account of war, ($2,000,000,000) two billions of dollars, 
enough to pay off the national debt, dig the Panama canal, 
and pay the expense of every church and every school in the 
United States, for an entire year!" 

Did he liet No one denied it. 

Then who stole the money t We have had no war 
during that time. We are assured that we have no army 
or navy to amount to anything! Oh yes; about fifteen 
thousand of a paper army of 80,000 are loitering in Mexico 
somewhere, contrary to our treaty of Guadaloupe Hidalgo. 
To reinforce these and prevent any further border raids 
the militia of the entire Union have been called out ! ''Galled 
out!" 
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In our former war with Mexico, Generals Taylor and 
Scott, who led their troops in the field and did not direct 
them from San Antonio's swellest hotel, whipped all the 
armies of Mexico with fewer militia. Remember we say 
MILITIA. History proves it. Read up. 

But we recur. Who stole the money? All the 
'* preparedness" fakirs of church and state preach and 
declaim that we have no army or navy worth mentioning. 
Then s5me one stole the money! Two billions of dollars in 
ten years are gone ! Billions more are wanted for the same 
monstrous maw ! The present administration has done 
nothing to find out where it went. Its turnout is near at 
hand. 

Wake up, people I Find out who steals the money. Yon 
want a man who hews to the line, let the chips fall where 
they may. There is a destiny which impends about affairs, 
rough-hew them how we will. What we wot not oft comes 
to our saving grace. The people must find out who were 
the traitors that stole the money and left us feeble and a 
prey to every corsair. 



State Minor Judiciary Meeting 

On the fifteenth of June, the semi-annual meeting of the 
State Minor Judiciary Assn. was held in the beautiful new 
Court Chamber in the city of Allentown. 

The presiding officers were J. L. Oalloway^ President; 
Joseph C. Slough, Vice President; A. K. Spurrier, Treasurer, 
and H. H. Bro^immiller, Secretary. The attendance was 
small, though representative of the stimulating activities of 
that progressive body of men who have hitched their 
chariots to a star and like the great Roman soldier and 
general have forsaken their own fertile fields in response to 
the call to action. 

Addresses by Judge Oroman and District Attorney 
Miller, both of Allentown, added zest to the occasion. 
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The district attorney is a young man with just a wee 
symptom of a bald spot on the top of his head, but his 
masterful perception in handling his subject showed that 
there was nothing minus on the inside of that edifice of fhe 
brain. He devoted his talk to the proper ideals and 
purposes of the organization, which he styled as being ''a 
sort of clearing-house for the advancement of jurisprudence 
in the State of Pennsylvania/' He also commended them 
for their efforts to instill in the minds of their fellow 
magistrates a desire to aim towards a higher plane of 
Equity and Justice as applied to their practice. 

The district attorney was followed on the dais by 
Judge Groman, that able and learned exponent of Justice 
and expounder of the law. The Judge told the assembly 
that he was very much pleased with the meeting, that he 
thought that they could not meet too often for the purpose 
of promoting harmony among themselves, the development 
of greater individual force and vigor, and a higher sense of 
their own responsibilities toward the public trust reposed 
in them. He said that much of the success of the adminis- 
tration of Justice in community aflfairs depended upon 
The Minor Judiciary. He cited as examples the salutary 
benefits accruing from the proper handling of juvenile of- 
fenders and the possibilities of greatly reducing the ratio of 
desertion and non-support cases through the efforts of the 
men of the Minor Judiciary. The Judge closed his remarks 
by saying that the Minor Judiciary, being the only court in 
direct contact with the people, were in the position of the 
foundation stone, where they could either make or break, 
help or hinder the final administration of Justice. 

Both of the speakers of the day were met with earnest 
attention and hearty applause. 

Remedial legislation affecting **Bail Absolute," was 
extensively discussed, as well as the automobile law, which 
some moniSers seemed to misinterpret. Many other inteif- 
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eating topics were also taken np, wbich we wonld like to 
dwell npon, but which lack of space will not permit in this 
issae. Suffice to say, that those who attended, went home 
with a hatful of new ideas, which could not help but accrue 
to their ultimate benefit. 



Comments 
THE JUSTICES' LAW REPORTER is at the service 
of all the subordinate officers of Pennsylvania, who repre- 
sent Justice, whose quality is not strained, and the ideals of 
local sovereignty by and through the electorate. All 
suggestions will receive attention, and what we advocate 
will not be cast upon the windi. Every Judge, many lawyer 
and officials and all the leading Magistrates read and 
approve this journal. They know its editor would not throw 
down Justice for any number of ** dirty dollars." 

Pass It Along 

The best advertisement for any product is the kindly 
word from a satisfied customer. If you like the JUSTICES' 
LAW REPORTER, and believe in the good work which it is 
striving to do, help us along with a kindly word. Tell 
your friends among the lawyers and Justices about it. Tell 
them that *'it is good for their digestion." With every 
issue we are endeavoring to raise the plane of the J. L. R., 
and in order to do that and to make it more valuable and 
serviceable to our subscribers, we must have their co- 
operation, or such an effort is of little avail. Thank you ! 

Fees of Juroors and Witnesses in Certain Counties 

In reply to an inquiry from E. B. Young, Esq., a Justice 
of the Peace, Wellsboro, Pa., concerning the fees taxable 
for jurors and witnesses, under the special acts providing 
for jury trials in certain counties, we will opine that aU 
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these counties are now subject to the general law of 1907, 
which fixed the pay of jurors at $2.50 and witnesses at 
$1.50 per day. 

The effect of the act of May 5, 1911, was to apply the 
act of 1907 to all portions of the state and to jurors and 
witnesses in all the courts and all judicial procedure. This 
was made necessary because at least three judges had held 
that the act of 1907 did not repeal special or local laws. One 
Judge, Ehrgood, of Lebanon, in Darcas v. Lebanon County, 
19 D. B. 259, held the contrary, adopting the legislative 
intent instead of the legislative language. 

Our esteemed friend at Wellsboro, as well as others in 
counties where jury trials are held before Justices of the 
Peace, will be entirely within the general intent of the law 
in taxing fees under the act of 1907 as amended. By the 
way, these special acts should be revised and consolidated 
and made applicable to every county. 

Fay Oonyieted 

Not only were Robert Fay and his accomplices convicted 
of conspiracy to commit crimes against the United States, 
but Fay was sentenced to serve eight years of penance in 
the Federal prison at Atlanta, Ga. 

Readers of this journal will recollect, that, when the 
U. S. Attorney G^ieral could find no law to punish Fay, it 
was the JUSTICES' LAW REPORTER that "put him 
wise." 

It might have been well for the State Department to 
have sent to Pennsylvania for a lawyer to advise it upon 
the common law. One of the results of such a course, it may 
be insinuated, would have been to keep down the price of 
epistolary paper I 



Digitized by 



Google 



302 justices' law reporter 

Horse Seiuie 

Los Angeles, Calif., possesses a ''dumb animar' whose 
f-agacity is worthy of perpetuation. This horse is entitled 
to a place in the temple of fame beside that of Bucephalus. 
An inveterate nuisance in the shape of a cigarette smoker, 
blew the smoke of his cigarette in the face of the horse 
standing at the curb. The animal resented this assault by 
chewing the hand of the man who committed it. He had 
greater sense than many of the modem females have, who 
not only tolerate the nuisance, but themselves commit it, 
some publicly and others privately. We have laws prohibiting 
minors from smoking cigarettes. Cut honof If harmful to 
minors, why not to adults? If a sensible horse will not 
tolerate the filthy fumes, why will women? These are 
moral questions which some of the military cataleptics of the 
day might spend some time in considering. 

Deportation 

The Employers Association of Pittsburgh have awoke 1 
The recent riots by aliens, whom they imported^^because 
they were cheap — ^to take the place of American bom 
workingmen have caused them to ask their lawyers to 
advise them whether they can get Unele Sam to deport the 
troublemakers as undesirables! Locking the bam after 
the horse is stolen ! 

In a recent number the Justices' Law Reporter urged 
that Congress, being in session, pass a law which would 
require all aliens before entering to take an oath to obey 
the constitutions of the United States and the state in 
which they settle, and the laws of both, as well as the 
ordinances and police regulations of the city or place, this 
oath to be recorded in the immigration office where the 
alien is admitted, together with a photograph of the 
individual or his family. The attention of Secretary 
Wilson as well as members of congress was called to this. 
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as a preventative of anarchy. Bat the powers that be, have 
evidently been too busy frying the fish which the European 
war has stranded on our peaceful shore, and listening agape 
to the ululations of the army of porkhunters, who want to 
be prepared with gold against the dies troe. 

Our "Jim." 

We all know **Jim'' — Lehighton's pride! He's fourth 
Assistant Postmaster General. Beeently he imagined that 
he instead of the railroads, was ''boss" of the Senate! But 
**Jim" woke up to find 'twas all a dream! Did "Jim" 
yawn and let it go at that! Nary once! Our Jim was 
mad clear through ! So he got up a country-wide lobby to 
influence the railroads' Senate ! He told them to imitate our 
British state department and write letters to Senators! 
The impingement was that the senators had surrendered to 
the railroads! So they had! He could say this without 
libelling them. He did not insinuate why. He accused 
them of no corrupt motive, did our "Jim!" Bat the 
Senators, all as virtuous as Caesar's wife was supposed to 
be, got up on their honest old mule ears and called ''Jim" 
to book. Did "Jim" quail before all of that tornado of 
flapping senatorial ears! Nay. 

Verily! He pleaded "guilty." Now they want to fire 
him! But what's the use! It will be only a few months 
until the whole bunch will be fired by a disappointed} 
disgusted, deceived and hamstrung public. The whole 
postal system of to-day from the top down has become all 
but serviceable to the public. Burleson was right when he 
went in but the official tyranny hamstrung him! So 
"Jim," come home. 

TinBoldiiril 

An expert from New York has discovered that the 
widely heralded $44,000 goddess of liberty, misnamed. 



Digitized by 



Google 



304 JUSTICES LAW REPORTER 

which Alleiitown stuck up on her Soldiers' Mepiorial was 
mostly tin instead of bronze! The goddess of libertines 
needs patching, according to the expert! He informed 
Mayor Beichenbach that he was no tin-smith! He might 
have added that the memorial furnishing wasn't worth ''a 
tinker's dam!" Such a tin memorial would be appro> 
priate for the multitudinous ''tin soldiers," now following 
the cyclone of lunacy called "preparedness" — ^but the 
Allentown memorial represented real soldiers, who fought 
heroically and nmny died. It is therefore an insult to 
plaster tin over their memorial 1 But this species of graft is 
characteristic of the age 1 The trend is towards tin every- 
thing in these voluptuous days! 

Soney Ooal-Tax Law InvaUcL 

The Legislature of 1913, amongst its other maladroitb, 
which passed through the magnocaputous scrutiny of the 
Leg. Ref . Bureau, passed a la;w taxing anthracite ooaL 
There was no demand for a law of this kind by the general 
public. Every one who consumes hard coal Imew that the 
consumer would have to pay the tax. It would, as usual, 
fall heaviest upon the poor persons, who must buy coal in 
small lots, when the price is highest. This tax law, as nearly 
all new tax laws, was only necessary to tiie army of hangen* 
on at the public crib, to pay the inereaaed cost of sporting 
or''high"Iife,so^sanedl 

The law, as drawn and passed, was presumably O. K.'d 
by the legal annex to the State goveniment named ''The 
Legislative Beterence Bureaal*' Thia piece of Oapit<d for* 
niture is chiefly famous for desks, chairs, typewriters and 
drawers! It has drawers of bills, of salaries, of law books 
from the State library and some others, not neeessaiy to 
designate here. It's a wonderful Concatenation Cabinet! 
Magnocaputuous! therefore. 

The Boney bill was so-called because an exceedingly 
bright leader of "the-what-in-h — ^ll-do-we-care" element of 
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Philadelphia wished to distingtiiBh himself as a statesman. 
He Bueceeded! The coal companies collected the tax, 
amounting to millions of dollars, from the consumers of coal 
and then refused to pay the tax. Now, the Supreme Court 
holds that the Boney act is unconstitutional, because it 
is not equal taxation and because it distributes the tax. The 
Legislature of 1915 passed another law to remedy defects 
in the act of 1913, and this is also said to be in conflict with 
the Constitution. We wonder how long the Sage of the 
Perkiomien vale can desist from using an ox-gad upon the 
scrutinizers of the Leg. Ref . Bureau ! 

Assistance of Illiterate in Voting 

President Judge Fuller, of Luzerne County, in the case 
of Timer's Contested Election as School Director, explains 
a few points of the amazing absurdity known as the ballot 
law. After the proceedings had ** dragged their slow length 
aloD^" a sinuous path, as the learned Judge says in his 
opinion, (18 Luzerne Leg. Reg. 115,) he comes to the con- 
clusion that there was promiscuous illegal assistance of 
ignoramus voters in the booths, tolerated by contestee and 
contestant He comments upon the stand in Be Fad- 
den, 3 Lack. Leg. News, which was that to avoid the ballot 
the voter must be guilty of a positive crime. Upon this, he 
says: **It is not necessary that the voter shall allow his bal- 
lot to be seen with the apparent intention of letting it be 
known how he is about to vote, or that he shall make a false 
declaration of disability to the Judge, in order to vitiate 
the ballot. Tho6e accompanimjents are required in order to 
make the, performanice punishable as a misdemeanor, but 
we cannot acquiesce in the contention. that only the misde^ 
meanor invalidates." 

Having thus stripped the subject of its adjective quibble, 
he then l^ys down the requisites of an ignoramus voter ox 
phyeixjal deformity subject, to entitle him to an expert tq 
mark his ballot in the booth: 
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1. ''The voter • • • must declare to the Judge 
that by reason of disability he desires assistance, and he must 
state the nature of his disability in order that the Judge may 
determine the voter's right to the privilege." • • • 

2. "The declaration of disability, defining the same, 
must be founded upon fact; in other words, that the decla- 
ration must be true; because if it is not true, the act involves 
a misdemeanor under the statute." 

3. '*The nature of the disability • • • should be 
such as prevents the voter from performing the physical 
act of laarking his ballot, and such^ therefore, as can be over- 
come only in the compartment itself: for example — ocular 
or educational inability to read; or too blind to see; or too 
crippled to mark; and, in scarcely any other conceivable 
ease, the law contemplates companionship. Intellectual 
inability to understand the ballot cannot be recognized, for 
that difficulty can be overcome outside the compartment by 
the instructional facilities which the law expressly provides 
for the very purpose." j 

This concise and thoughtful statement of the only con- 
ditions permitting assiBtance to a voter, in the booth, is com- 
mended to all. If we had the freeman's ballot, wiiich existed 
before the present Convicts' Ballot Law, no such queries 
could arise to "draw their slow length along" the serpentine 
of adjudication! 



In Bosenthal y. Friedman, 13 Delawue County, page 
431, the Court holds that where a landlord owns several 
contiguous store rooms and lets one with a covenant not to 
let another for the same business, bat does, the subsequent 
lessee is not bound by the covenant in the lease to his com- 
petitor, without notice of such restriction. The burden of 
proof of notiee is upon him who avers it. 
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Service on Foreign Insurance Oomponj 

The act of June 1, 1915, P. L. 653, provides that service 
of all legal processes in suits against foreign insurance com- 
panies doing business in Pennsylvania shall be made upon 
the Insurance Comlmissioner, who shall be appointed attor* 
ney for such purpose by each such insurance comipany. If a 
foreign Beneficial Association, transacting business in Penn- 
sylvania, fails to so empower the Insurance Comimissioner, 
service upon him, notwithstanding, shall be effective, says 
Ford, J., in Bago v. Federation, etc. 32 Lancaster Law Re- 
view, p. 412. 

An Economic Oaglioetro 

The TMiversity of Pennsylvania holds the palm for 
rarae aves on its staff of political prestodigitateurs and eco- 
nomic paroquets! The latest and most eminent of the 
4>ecies cac<iaethes scribendi is Patten (not Patton), who 
writes more elaborately than learnedly and lectures more 
assininely than eloquently, on ''Economics I '^ The Philadel- 
phia newspapers give place not only to his fulsome expen- 
diture of inane phraseology but have the abominable taste 
of presenting the picture of his pyramidal thought maga- 
zine, with the accompanying portraiture of physical anguish 
in his countenance fro^ supporting so nrach thebretical 
economy and dynamics of housekeeping, m!oney getting and 
spending, etc., etc. 

But we will not quarrel with them on that score. It is 
the direful figurative prediction he makes that we chal- 
lenge, supported by such a Protean profile! ''Ye gods, 
etc." As Edwin Forrest once said when he saw. the spindle- 
chanks of Caesar's legion on the stage — ^^'Ye gods, have 
Romians such legs!" 

Now this Pathetic Patten, with the weeping willofF 
countenance, warns us that "when this cruel war is over'' 
a financial cataclysm will catch up the U. S. and with a 
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maelstrom of allies' securities not worth a bawbee, will 
tarn ns inside out and deliver ns over to the god Pan 
withoat so m^cfa as an old tin pan to canse the bees ever to 
swarm again ! Oh, woe is we, them ft co. Let it be remem- 
bered that this Patten is the same Patten whose ideas of 
economy ( !) were exemplified several years ago in a Phila- 
delphia newspaper when he said he tanght his boys in the 
^'economy class" to "spend all the money they have, bor^ 
row all they can and spend that!" This is truly universal 
economy, after which, the panic! 

A Disfranchising Ballot Law 

That the present incomlprehensible ballot law works 
disfranchisement of many electors is amtply proven by the 
nmneroos ballots that the election ofl^ers throw out, be- 
cause the sovereign citieen has not miderstood either the 
law or the ballot. This applies equally to Hie general elec- 
tion balloting and the primary election choice of candidates 
to be voted for at the only constitutional voting day, to 
wit, in November. It follows as night does day, that a law, 
such 84 the fabe-pretense non-partisan primary eleeticm 
laws, which denies the right of an dector to vote for a can- 
didate of his choice on the constitutional election day, for 
a constitutional office, though he may wish to vote for him- 
self or a political Satan, is unconstitutional and void. Let 
us wipe off the slate and begin anew. 

Non-Transferable Mileage 

The Supremie Court of the United States, in a case from 
South Carolina, has, recently, decided that when a man who 
has bought a non-transferrable mileage book and presents 
it for passage for himself and wife on a common carrier, the 
latter has no right to take it up and forfeit it. Are not man 
and wife one, at the Common Law, and was it not said of 
old that He made "twain one flesh"? 



Digitized by 



Google 



JUSTICES LAW REPORTER 309 



Commonwealth ex rel. v. John Francies 

HABEAS CORPUS— ACT OF MAY IOtH^ 1909^ SIXTH SECTION, 

p, u 495 — ^ACT OP JUNE 19th^ 1911, sixth SBOnON, 

p. L. 1055— REPEAL— habitual CBUONAIB — 
PRISONERS TWICE BEFORE OONViOTED. 

1. The Act of June 19, 1911, P. L. 1056, repealed that 
portion of the Act of May 10, 1909, P. L. 496, which proTlded* 
"That when a person shall have twice before been conricted, 
sentenced and imprisoned in a penitentiary for a term of not less 
than one year, for any crime committed in this State, or else- 
where within the limits of the United States, the Court shall 
sentence said person to a mazimum of thirty years.'* 

No. 23 February Term 1916, Court of Common Pleaa of 
Erie County. 

Habeas Corpus. 
A. M. Puller for writ. 

Opinion by Bossiter, P. J. ffled February 7th, 1916. 

OPINION 

The relator, Martin Baumi^rtner, was eonvieted on 
September 9th, 1912, at No. 23 September Term 1912 in 
the Court of Quarter Sessions of Erie County, Pennsylva- 
nia, on the third count of an indictment containing three 
counts, viz: — 

(1) Breaking and entering a building used as a flouring 
mill with intent to commit a feleoy therein. 

(2> Larceny. 

(3) Beceiving Stolen €k>ods. 

The indictment also contained a further presentment 
by the Grand Inquest to the effect that the said Martin 
Baumgartner had twice before been sentenced by the Court 
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Commonwealth ex rel. ▼. John Francies. 

of Quarter Sessions of Erie County, Pennsylvania, and had 
twice served imprisonment in tbe Western Penitentiary of 
Pennsylvania for a term greater than one year, for crimes 
committed within this state. 

After the Jury had found its verdict of ''Guilty on 
Third Count," the relator signed the following statement 
written on the face of the indictment: 

•''And now, September 16th, 1912, in open Court, Martin 
Baumgartner pleads guilty to and admits the former 
convictions, sentence and imprisonment, as set forth in the 
indictment, (signed) Martin Baumgartner." 

Whereupon the Court proceeded to sentence the said 
Martin Baumgartner among other things to pay a fine of 
$25.00 and to undergo imprisonment in the Western Peni- 
tentiary of Pennsylvania for an indefinite term, the mini- 
mum of which should be seven and one-half years, and the 
maximum thirty years. 

On January 10th, 1916, the relator sued out this writ 
of Habeas Corpus against the warden of the Western Peni- 
tentiary, who makes return as follows: 

"RETURN TO WRIT OP HABWAS CORPUS. 
"To the Honorable, the Judges of Said Court: 

"John Francies, Warden of the Western Penitentiary of 
Pennsylvania, the respondent named in the writ of habeas 
corpus issued in accordance with the order of your Honor- 
able Court at the above number and term, for return thereto 
respectfully submits to your Honorable Court that true it is 
that the said Martin Baumgartner, therein named, is eon- 
fined and restrained of his liberty by the said John Francies, 
Warden of the Western Penitentiary of Pennsylvania, but 
the said John Francies, Warden, alleges that the said 
Martin Baumgartner is so restrained lawfuUy by virtue of 
the commitment of the Court of Quarter Sessions of Erie 



Digitized by 



Google 



JUSTICES LAW REPORTER 3XX 

•Commonwealtli ex reL ▼. John Francles. 

Coimty, Pennsylvania^ dated September 16th, 1912, at No. 
23 September Sessions, 1912, a copy of which commitment is 
attached hereto and made a part of this return. 

''Nevertheless, I, the said John Francies, Warden of 
the Western Penitentiary of Pennsylvania, have here before 
your Honorable Court, as above set forth, the cause of the 
detention of the said Martin Baumgartner as in the said 
writ commanded ; and in accordance with the further order 
of your Honorable Court in the said writ the said Martin 
Baumgartner will be detained in said Western Penitentiary 
pending the hearing and disposition of the case, subject to 
such further orders as your Honorable Court may make for 
his production before the Court or otherwise. 

''So answers 

"JOHN PBANCIBS, 
"Warden of the Western 
''Penitentiary of Pennsylvania.*' 

The Belator contends: 

(1) That the Sixth Section of the Act of May 10th, 
1909, P. L. 495, under which the sentence was passed, was 
repealed by the Sixth Section of the Act of June 19th, 1911, 
P. L. 1055. 

(2) That he was acquitted by the jury on that present- 
ment in the indictment which charged the former convic- 
tions and that his admission a week after the acquittal that 
he had twice been imprisoned as set forth in the Indictment 
is of no legal effect. 

(Quoting the Sixth Section of the Act of May 10th, 1909, 
P. L. 495.) 

(Quoting the Sixth Section of the Act of June 19th, 
1911, P. L. 1055.) 

The Sixth Section of the Act of June 191iL, 1911, P. L. 
1055, is a complete revision of the Sixth Section of the Act 
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of May 10th, 1909, P. L. 495, and the use of the word 
''never'' in that section of the Act of 1911 clearly indicates 
that the Legislature intended to repeal the provisions of the 
Act of 1909 relating to former convictions. 

We can attach no other meaning to the language, 
'/And the maximum limit shall never exceed the maximum 
Hime now or hereafter prescribed as a penalty for 
such offense," than that the Legislature meant to reform 
that portion of the Act of 1909 which required the Court" to 
pass any other sentence than for a substantive offense 
prescribed by statute or at common law, and impliedly, at 
least, to refute the theory (which is the only theory, if at all, 
on which such legislation can be justified) that one who 
has committed a crime after having formerly been twice 
(Convicted and sentenced for committing other crimes, and 
imprisoned in a penitentiary for a term of not less than one 
year on two prior occasions is guilty of a different char- 
acter of offense than another who commits the same crime, 
but who has never before been convicted, sentenced and 
imprisoned in a penitentiary twice for terms of not less than 
one year each, but in addition to this, the Act of 1911, 
Section 19, specifically enacts : 

''All acts or parts of acts, general, special, or local, 
inconsistent herewith, be and the same are hereby repealed." 

An Aet which directs that a Oouit in sentencing a 
prisoner shall sentence him to be imprisoned for thirty 
years is certainly ineonsistent with an Act that gives no 
such directions. 

We are of the opinion that the Act of 1911, P. L. 1055 
repealed that portion of the Act of 1909, P. L. 495 which 
provided : 

"That when a person shall have twice before been 
ponvicted, sentenced, and imprisoned in a penitentiary for a 
term of not less than one year, for any crime committed in 
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this State, or elsewhere within the limits of the United 
States, the Court shall sentence said person to a maximum of 
thirty jean/' and hence the Court had no power to pass 
said sentenee and the prisoner should therefore be dis- 
charged. 

Holding this opimon it is not necessary to consider 
the second reason urged by the relator. It is now, 
February 7th, 1916, therefore accordingly, 

Ordered that the relator, Martin Baumgartner, be 
forthwith discharged from the Western Penitentiary if 
there be nothing further there objected against him than 
the commitment upon the sentence of September 16th, 1912 
at No. 23 of the September Sessions of the Court of Quarter 
Sessions of Erie County, Pennsylvania. 

Per Curiam, 
Reported by John B. Reed. 
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Commonwealth v. Lackey Wade et al 

CRIMINAL PROGEDUKB — TBIAL FOB MUBDBB WHXN UNDXB 
SENTSNCB FOB ASSAUI/T. HABEAS O0BPD8. 

1. A defendant aenring a sentence for assault, may be 
brought up on habeas corpus to stand his trial for murder, the 
Tlctim having since died from the effects of the assault. 

Indiotment for murder. 

Habeas corpus to bring defendants from Eastern Peniten- 
tiary. 

Plea to jurisdiction by Oeorge Smith. 

Plea overruled. 

Paul O. Adams, District Attorney, for Commonwealth. 

Clalrke Seltzer and Charles HickemeU, Attorneys for 
Oeorge Smith. 

Opinion by C. V. Henry, P. J. 

The full text of Judge Henry's opinion foUows: 
The defendant, Oeorge Smith, is serving a sentence in 
the Eastern Penitentiary and since the imposition of said 
sentence the above indictment has been brought against him 
for murder, and he has been brought to Lebanon County 
under a writ of habeas corpus directed to the authorities 
of the said Eastern Penitentiary. He raises the question 
whether this Court has authority to try the said indictment 
for murder pending the serving of the said sentenoe in the 
Eastern Penitentiary as well as the method of bringing him 
here to answer the said indictment. 

Both questions have been effectually settled in Penn- 
sylvania by the case of Commonwealth vs. Baumonno, 219 
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Pa. 204, where the defendant after a conviction and sentence 
for assault and battery with intent to murder, was brought 
from the penitentiary by virtue of a writ of habeas corpus 
and tried and convicted for murder, the victim of the assault 
having died subsequent to the conviction and sentence for 
assault and battery with intent to murder. The Court held 
that while both offences grew out of the same facts, they 
were distinct crimes and the one did not bar a prosecution 
for the other, that the writ of habeas corpus was the proper 
procedure to bring the defendant from the penitentiary for 
trial and that he could be tried for murder during the 
period when the prior sentence was still unserved. This 
decision is binding upon us and is conclusive of the point 
raised. 

And now, to wit, April 27, 1916, Rule discharged and 
the plea to the jurisdiction overruled. 

By the Court, 

C. V. HENRY, P. J. 



Snyder v. Sowers 

LBASB— WABBANT TO 00NFB88 JUDGMBNT. HOEBOULAB BNTB7 

ON COPY — DUTY OF FBOTHONOTABY — OlUTiNCfriON BBTWBBK 

AKIOABLB AND ADVERSE 00NF1BSSI0NS. 

1. In every case of a warrant to confess judgment against 
the person executing said warrant, the written authority itself 
must be produced. A judgment entered upon what is or purports 
to be a copy is irregular upon its face, contrary to Section 28 o( 
the Act of February, 1806, 4 Sm. L. 278, and will be stricken 
off. The writing should be there at the outstart to prove itself 
and give a prima fade basis for the Judgment. 

2. Where the lease says: ''And the said second party 
hereby confess Judgment in favor of the said first party," there 
is no warrant to any one to appear for and confess judgment 
against the lessee, and a Judgment entered thereon by the 
Prothonotary is irregular and void and will be stricken off. 
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Snyder y. Sowers 

S. Where one appears by warrant of tbe defendant himself, 
the plaintiff has a right to presume that the attorney Is acting 
by authority, and may receive from him either a plea, demurrer, 
or a confession of Judgment; but where the plaintiff himself 
procures an attorney for the defendant by warrant in his posses- 
sion, the case stands on a different footing. The plaintiff in 
such case is responsible for the act. 

No. 117 December Term 1915. 

In the Court of Common Pleas of Northumberland County* 

Rule to strike off judgment. 
W. J. Sanders, Sunbury, for Rule. 
M. L. Snyder, Sunbury, contra. 
Opinion by H. W. Cummings, P. J. April 20, 1916. 

OPINION 

An opinion was filed in this case on March 6th, 1916, 
dismissing the rule to show cause why judgment should not 
be stricken from the record. 

On March 13th, 1916, a motion for a re-argument was 
presented and granted and the case was re-argued on the 
17th day of April, 1916. At the re-argument the defendant 
raised and argued the following two new propositioos. 

First: — ^That the ^dgment in this case having been 
entered by the Prothonotary on a copy of a lease alleged to 
have been executed by the defendant, in which as it ia 
daimed, a eonf esaioo of judgment warranting it appears, 
the judgment must be stricken from tbe record. 

In the case of Maloney tb. White, 24 County Gonl 
Reports, 23, Archbald, J., said: — 

** Judgment in this case was entered by the Ptothon- 
otary December 31, 1898^ for the sum of four hundred and 
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ten doUars ($110.00) on a copy of a lease alleged to have 
been executed by the defendant, in which^ as it is claimed, a 
confession of judgment warranting it spears. According 
to the copy filed the lease was for the term of one year, from 
April 1, 1898, and a rent of one hundred and five dollars 
($105.00) per month was reserved, payable on the tenth day 
of each month, the tenant also to pay the water rent. The 
confession of judgment relied on is in the following form: 
'And the party of the second part hereby confesses judg- 
ment for the above mentioned rent or for as much thereof as 
may at any time hereafter be due and remain unpaid.' 

''By section 28 of the Act of February, 1806, 4 Smith's 
Laws, 278: *It shall be the duty of the Prothonotary of any 
court of record within this commonwealth, on the appli- 
cation of any person being an original holder (or assignee 
of such holder) of a note, bond or instrument in writing in 
which judgment is confessed or containing a warrant of any 
attomey-at-law or other person to confess judgment, to 
enter judgment against the person or persons who executed 
the same for the amount which from the face of the instru- 
ment may appear to be due.' 

**In every case in order to authorize a judgment by 
the Prothonotary under the statute the writing must be 
produced and exhibited to that oflficer and ought to be filed 
of record at the time in order to properly vouch the judg- 
ment which is entered upon it. Under no circumstances is 
he justified in giving judgment upon what purports to be 
merely a copy, as was done in this case. Not only is there 
no sanction for it in the law, but it can readily be seen that 
any amount of mischief might flow from a practice of that 
Mnd. However reputable the attorney or party who asks 
for the judgment, he is bound to produce that which by the 
signature of the party who is said to have executed it gives 
evidence fi its genuineness and justifies a judgment against 
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Snyder y. Sowers 

him. Anything less than this would permit a judgment, 
which is the highest and most solemn obligation known to 
the law, to be entered upon the mere say-so of any one bold 
enough to ask for it. The fact that a supposed copy is 
produced amounts to nothing, whether or not it is a copy or 
whether a genuine original in fact exists, is still made to 
rest upon the mere word of the party who alleges it. It is 
true that the plaintiff in a contest could be compelled to 
produce the original or have the judgment vacated, but 
what adequate protection does this afford against forgery 
or fraud? The writing should be there at the outstart to 
prove itself and give a prima facte basis for the judgment 
The plaintiff may say that it has been lost or mislaid or 
make other similar excuse for its non-production, and the 
defendant would be involved in a denial of its execution and 
existence with the record against him, against which it 
might be very difficult to successfully contend. This is 
just the reverse of what it ought to be and what it would be 
if the production and filing of the confession is insisted on 
in the first instance. As to the necessity for filing the 
confession, it is said in Fraley's Ap. 76 Pa., 42: 'The practise 
of delivering a note or bond upon which judgment is entered 
by the Prothonotary under the Act of 1806, back to the 
plaintiff is bad and malus usus aboUndus est. It should 
remain on file as the evidence of authority for the judg- 
ment and the protection of the defendant.' Even in the 
case of judgment confessed by an attorney or by virtue of 
the warrant of an attorney for that purpose, the warrant 
of the attorney should be filed: Banning v Taylor, 24 Pa., 
289 : Chambers v Denie, 2 Pa., 421. If this is true where 
the judgment is sustained not only by the warrant, but by 
the personal and professional responsibility of the attorney 
who enters it, much more should it be so where thp confes- 
sion is everything, and the act of the prothonotary in enter- 
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ing judgnnent upon it is perfunctory and ministerial only. 
The rule to strike off the judgment is made absolute.'* 

The ease just cited is on all fours with the one under 
consideration. In this' case judgment was entered by the 
Prothonotary on a copy of a lease alleged to have been 
executed by the defendant, in which, as it is claimed, a 
confession of judgment warranting it, appears. The 
original writing or agreement was not submitted to the 
Prothonotary or filed. The confession of judgment relied 
upon is in the following form: 

' 'And the said second party hereby confesses judgment in 
favor of the said first party for the whole amount of the 
rent at any time remaining unpaid, whether the same shall 
have been due or not, waiving stay of execution, inquisition 
and all exemption laws and five per cent, to be added as 
attorney's commission for collection." 

As stated above, the case of Maloney v. White and 
the case under consideration are on all fours with each 
other, therefore no discussion of proposition No. 1 is 
necessary. 

Second: — ^That the alleged copy of l^ase does not 
contain a warrant of attorney authorizing the plaintiff or 
any other person to appear and confess judgment against 
the defendant for any sum whatever. 

The alleged copy of lease contaios the following: 'And 
the said second party hereby confess judgment in favor of 
the said first party for the whole amount of the rent at any 
time remaining unpaid, whether the same shall have been 
due or not, waiving stay of execution, inquisition and all 
exemption laws and five per cent, to be added as attorney's 
commission for collection.' 

It will be seen that even had the original lease been 
filed at the time of entry of judgment the same would have 
to be stricken fron^ the record for the reason that the lease 
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does not contain any authority or warrant of attorney for 
the entry of judgment against the defendant M. L. Snyder, 
the plaintiff, appeared as attorney for the defendant and 
confessed judgment against the defendant without any 
authority having been given him by virtue of the alleged 
lease or otherwise. 

In Adams v. Bush, 5 Watts 291, in delivering the 
opinion of the Court, Mr. Justice Huston stated, that 'when 
no bond can be produced, or when no warrant of attorney 
exists^ or none authorizing such judgment, the Court cannot 
amend, and a judgment entered without authority ought to 
be vacated.' The term 'vacated' is here used to show that 
the defendant is not to be oppressed by a judgment entered 
without authority, even if he happens to be a debtor to the 
plaintiff. A judgment entered without authority and with- 
out trial, might disable a man from making conveyances in 
execution of his contracts ; deprive him of the means relied 
on for the payment of his debts ; involve him in damages for 
the breach of his contracts, and thus ruin his credit and 
prospects. Justice demands that such a judgment be 
stricken from the record at once, without regard to the 
question of indebtedness. • • • • • 

There is a very great difference betwe^i a judgment 
confessed by an attorney who appears for the defendant in 
an adversary proceeding on the service of a writ, and one 
confessed under a general warrant without suit. In the 
first case the extent of the attorney's authority may be 
entirely unknown to the plaintiff. He has no agency in 
procuring his appearance, and is not responsible for his 
acts. The plaintiff has a right to presume that the 
attorney is acting by authority, and may receive from him 
either a plea, a demurrer, or a confession of judgment. But 
even in that case, it is said in 1 Salk. 88, that if the attorney 
acts without authority and 'be not responsible, the judgment 
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will be set aside, for otherwise the defendant would be 
without remedy, and anyone might be undone by that means.' 
But where there is no suit brought, and the plaintiff himself 
employs an attorney to appear for the defendant^ under a 
warrant which is in the plaintiff's possession, and the extent 
of which is perfectly known and understood by him, the case 
stands upon a very different footing. In such a case, 
altiiough the appearance is, in form, an appearance by the 
defendant, it is, in fact, an appearance procured by the 
plaintiff himself for his own advantage. Justice must not 
be so blind as to not see at least that much ; nor so regardless 
of her attribute as not to hold the plaintiff responsible for an 
act thus procured by himself. In such a case, if the plaintiff 
causes a judgment to be entered against the defendant 
without a warrant to authorize it, the judgment should be 
stricken off whether the attorney be responsible or not. On 
this subject Judge Huston, in Campbell v Kent, 14 Ser. ft ll. 
75, indignantly asks, 'What court everlield itself bound to 
protect a party who had prevailed upon another to assume 
an authority to which he had no right, and whose conduct 
was equally contrary to the rules of Court and to morality}' 
And now, to wit, April 20th, 1916, for the reasons 
above stated the judgment entered to No. 117, December 
Term, 1915, in favor of M. L. Snyder and against Samuel 
E. Sowers is stricken from the record, the same having 
been irregularly entered. The plaintiff, M. L. Snyder is 
directed to pay the costs. 
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Commonwettlth v. Garoviu 

JUBI8DICTI0N or C0UBT8 — CEBTIORARI. 



fraat i^ writ of oertlorari to % Justice of the Peace, in anj cee^. 
Jl wrM tlMM iMued mvel be fueehed. 

Ifli tk« Coiui el <^iwter SmmuB of Fai^tte Cewtir, Fmuh 

No. 2 June Seiwioiit 1914. 

8. K. Qoidwuitli^ Attorney lor Cteleodanl. 
Opkuon hf Van Swearingen, P. J., June 20, 1916. 

OPINION 

The q i M Bt ioa for deejaioii w thie c««i ie wJietbw or aot • 
writ ol oerfMnwi U^ « Jwtiee el tlie Peaoe ipeir imM f mn 
llM^ Ooiirt of Quarter SeOTi>ii«. The defeadMit nw tried 
before % Jwlioe el tho Pwee oa a ebaigo ol dMovdarly 
ooBduct. He wui feoiid not guUtJ of the offense^ but the 
Jittftioe iapoied the eoete on bim*. whack he paid undmr proteet 
in order to eaeape beulc aent to jaiL AHaging that tha 
proceeding before the Justice wtm^ iUapd and without 
authority of law, the defendant's counsel caused a writ of 
eertiarari to be issued from the Court of Quarter Sessions, 
and the record of the Justice is before us for review. 

We are of opinion that the Court of Quarter Sessions was 
without authority to iafotd the writ, and that the oertiaroiri 
should be quashed. By sectiona 11 and 13 of the act of May 
22, 1722, 1 Sm. L. 131, the judges of the Supreme Court were 
authorised to issue writs of oertiorari to, and review the 



Digitized by 



Google 



JUOTICES' LAW AEFOftTBa $2$ 

proceedlAgi had before tbe Jmrtices of the Feme of the 
difFerent countiea. The ooogtitntiaoa. of 1790 Md 1838^ gam 
to the judges of the eoorts of Common Pleas like powers 
possessed by the judges of the Supreme Court to issue writs 
of certiorari to Justices of the Vetm. The lOth section of 
the 5th article of the constitution of 1874 provides: ''The 
judges of the courts of Common Pleas, within their respective 
counties, riiall have power to iasue writs of certiorari to 
Justices of the Peace and other inferior courts not of record, 
and to cause their proceedings to be brought before tiiem^ 
and right and justice to be done/' 

Nowhere do we find any authority given to I3ie courts 
of Quarter Sessions to imxB writs of certiorari. No consti- 
tutional provision, act of assembly, or decision of any court, 
supporting such authority hai^ been cited by counsel. On the 
contrary, it has been espresdy held that the provision of tbe 
constitution of 1874, above quoted is the only autlioriiy 
existing in PenntQrlvania, for the issuing of writs of certiorari 
to inferior courts, excepting tiiat possessed by the Supreme 
Court, and that tiie courts of Quarter Sessions do not hav^ 
authority to issue such writs. (Evans v. Commonwealth, 5 Pa., 
C. C. 882.) 

'And now, June 20, 1918, for the reasons stated in the 
opinion herewith fHed; the writ of cerfiomrf is quashed: 

(Ffom Bmfrr W. Byrom,. Bsq^, UuioBtoin^ Pa.) 
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The Ckmititotion Safe 

The Constitation is still safe in Pemn's Woods. As a 
very healthy sign of returning sanity, the State Bar Asso- 
ciation at its recent Chicken Boast, at Bedford, refused to 
act upon another of those impulsive incubations of new laws 
proposed in Philadelphia, to wipe out the Justices of the 
Peace. What is the trouble any way with those Philadel- 
phia Judges and neophytes of legal legerdemain t Why 
don't they attend to their own domain! Philadelphia has 
no Justices of the Peace, except the puisne Judges of the 
Quarter Sessions, who are, eoo^ffido, only, Justices of the 
Peace, if they are not too bui^ automobiling to Atlantic 
City! 

Since the Constitution of 1873, Philadelphia has a 
number of "Magistrates,'' salaried, with the Jurisdiction of 
Justices of the Peace up to $100. For some reason the 
Philadelphia memjbers of the Constitutional Convention did 
not trust them with jurisdiction to more than that, because 
they were not sure that the salaried magistrates of the Gily 
of contented legal ignorance and supine negligence would 
be of a character to be trusted even with $100 ! Then why 
should we be bothered, outside of Philadelphia, with the 
biennial effort of these maladroit Philadelphia "law reform- 
ers," to legislate the Justices of the Peace of the country 
out of their boots t Because a leading corporation lawyer of 
Philadelphia tried to find the record of an old suit before a 
Philadelphia politician holding down the wool-sack of a 
magistrate and "the docket" was lost, mislaid or stolen, 
perhaps pawned, he rushed off to the supine legislature and 
got an imperfect and unexecutable law passed requiring 
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every Justice of the Peace to do that which he cannot do 
without stopping the wheels of Justice. Why did he not 
limit his law to the mischief and provide that the magis- 
trates of Philadelphia should attend to the' business they 
have been paid for, and let it go at thatt The eminent 
lawyer and political manager who did this, should hasten to 
undo the mischief he has done. 

The office of Justice of the Peace is a Constitutional 
office and the people of Pennsylvania are well satisfied 
with it. We do know. We also know the main spring of this 
agitation. There are a lot of legal vellumed out-puts of 
our law schools, who would like to be salaried "jedges." 
They do not have either the training or the gumption to be 
real competitive lawyers! So they would rob the Justices 
of their only lucrative business in many places, that of 
writing wills, deeds, articles of agreement for the sale of 
lands, etc. In many districts of Pennsylvania, but for these 
neighborhood conveniences, a Justice of the Peace could 
not pay for his commission, seal, dockets and office rent. 
We want to give a plain warning to those Philadelphia law 
manglers and constitution fracturers, to keep hands off. 
Their past efforts of **law reform" have all been expensive 
abortions. Every one has required the Courts of the State 
ten years to straighten out, with the amendatory and rati- 
ficatory powers of successive legislatures. Some of these 
smart law reformers are now hiding their heads in shame! 
The trouble was that they sub-let the job to professional 
parvenus and empirics — ^with no practical knowledge. 
These took up the well settled laws, *' codified" them, 
re-arranged them, left out large portions and even repealed 
special acts that had beew passed more than fifty years ago 
to settle disputed titles, etc. 

When we have time we will review some of this assinine 
legislation. One thing more — ^Philadelphia is a law unto 
itself. Let Philadelphia lawmakers confine their laws to 
''exorcise the devil" to their own bailiwick. Besides, let 
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th^B ask the next legislature to sabxnit an ameadment to 
the CosstitatioiL releasing Philadelphia from Article HI., 
Section 7 of the Constitntion. If they caxi't draw an amaid- 
ment which will answer we will ask onr oorrespondents in 
Cameron Coonty to draw one. Thc^ can draw one that will 
stick. Philadelphia lawyers can do it, too, if they will ! 

IBomtLffik Ofdtiiano^-»0^rfsw (Ag> 

An ordinance is a valid exercise of police power which 
ordains that it shall be onlawfol and prescribes a penalty, 
for ''any person under sixteen years of age to be or remain 
in or upon the streets, alleys or public places in the borough 
of Steelton, at night, after the hour of nine o'clock p. m., 
unless accompanied by a parent, guardian or other person 
having the legal custody of such minor person, or bearing 
a written statement dated that day, signed by the parent or 
guardian, declaring that said child is on an emergency 
errand," and that it shall be unlawful for any parent, 
guardian or other person having the custody of such child, 
to allow or permit it to do so. Baker v. Steelton, 17 Dau« 
17 (1912). McCarreU, J. 

"Orowner's QoMt Lkw'' 

We read in Bacon's Shakespeare reference to 
''Crowner's quest law," and are reminded thereof by the 
fulmiination of the Coroner of Philadelphia, an officer who 
possesses inquisitorial powers similar to those of a Justice 
of the Peace, w^ere a sudden death has occurred, con- 
cerning which there may be doubt as to the cause, whether 
by accident or design. So many deaths from criminal ne|^ 
gence have occurred on the streets of Philadelphia from 
vehicles of one kind or another that even the Coroner, who 
is supposed to hold the inquests super visum corpus, has been 
startled into a legal shudder at the gruesome spectacle. 
Coroner William B. Xnight is reported to have said to the 
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G^vaosty Medioal Society wertluM: "I will earry tibis matter 
to tin Lecidatiirt, if MoeMury in order to put « stop to tlm 
wholeoak kiUiilcr' 

Up to May 21, fifty-t^iro peoj^o wore IdBod in Fliil*- 
delphia by antoaiobileo, smee Janoary 1, 1816. The CSorono^ 
in alarmod, boeaxioe he mast inTOBtigate this traAc lamdor, 
Bot what eaa ho dof The L^^isbtnzo has provided is HH 
law that in crowded plaoes, on the highway^ the ijpeod of 
these dangerous vehicles shall be '' reasonable,'* according 
to the circnmstances. What is *'reasonabte'' speed has in 
most eases been submitted to the jnry and in nearly all of 
these eases^ they hare foimd that the drlter of the veUdo 
was negUgeot Under the traflle roles a nranieipaHty has 
power to etorb these dangerous and nuBMroos speeders, aad^ 
in places whero the offloers perform thdr sworn duties and 
are not uiere salaiy-jgTabbeiSy the bit is applied and the speed 
fiend arrested and mulcted. In municipidities like Philo- 
delphia and a few others we know of, all qpeeders are law 
breakers. It matters not what kind of cloth or socks they 
wear. The main streets as well as parks of Philadelphia 
are lawless speedways. The pedestrian pubUe when they 
wish to cross these '* devils' race grounds,'' lodge theit 
lives in their feet I The officers whose duty it is to conserve 
life do not perform their duty. It is top late when the 
Coroner is oaUed in. The reform lies in the Department of 
Public Safety, which is more interested in other matten 
than the public safely. As kmg as a municipality keeps 
ninnehanmiers on the job, life is not safe nor is property 
protected from confb»cation, sardonically, under the forma 
of law! In this connection, a few words in reference to 
Justice Von Moschzisker's obiter in the Brie case are timely. 
The duties as to regular and usual crossings in a city or 
borough are correctly stated. But outside of cities and 
boroughs, where there are no sach crossings, there can be 
no such exactions. Even in the Ehie case, tiiere seems to 
have arisen no necessity for such a measure of duty. The 
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man there ran down was an employe whose duties required 
him to be <m the street. He owed no duty to be at a crossing. 
If he was run down while thus lawfully ein|>loyed in a place 
where he was of right and necessity, and was not otherwise 
negligent, the autoist who ran him down should have been 
held to responsibility, civilly, and perhaps criminally. 
Supreme Court opinions are worth just what they weigh in 
the scales of reason. 

Austriui Oonsul's Jurisdktton 

Judge Wilhelm, of Schuylkill County, recently decided 
that the Austro-Hungarian Consul did not have the right, 
under the treaty of 1871, to administer upon the estate of a 
deceased Austrian or Hungarian who died in this country 
H^rithout any relatives here. The practice in such cases is 
found in Volume 3 of Johnson's Pennsylvania Practice, 
Which every lawyer and Justice of the Peace should have. 
It can be ordered through this office. 

A Warning to Aufeoisti 

Judge Davis, of Philadelphia, in aent^icing Miorris 
Simons to a year's imprisonment for running down and 
killing an aged woman, whilst he lost control of his auto 
machine, said: ''Your ignorance of the machine is no 
excuse." The Courts have repeatedly held that it is the 
duty of the driver of an auto machine to keep his machine 
always under ccmtrol, to avoid accidents. 

The Burning Liquor Question 
Judge Mcllvaine, of Washington County, at the end 
of the last liquor license Court, made a few pertinent 
renuarks upon the onerous duty of Courts in granting or 
refusing licenses. His words are worthy of remembrance 
by the coming Legislature, which we trust will be composed 
of men of mature judgment and regard for the common 
weal. He said : 
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''It IB high time that the scheme of deteimining the 
fitness or tmfltness of a Judge by the number of liquor 
licenses he does or does not grant be changed. The world is 
now comparatively enlightened on most things of everyday 
life. It seems imjust that the Judges of the State should be 
branded as *wet* or *dry,' when, in reality, they render 
their decisions as they view the question from a legal 
standpoint and not from the standpoint of personal observa- 
tion or desire. It is a disagreeable thing that a Judge must 
pledge his stand on the liquor question before he is elected 
to the Bench. 

''His fitness to judge fairly all the important points 
that will come up nmst be determined by whether he is in 
favor of license or opposed to it, Such a scheme of things 
is not only ridiculous, but a drawback to progress and 
injustice to the vast majority of Judges who are trying to 
do the honest and honorable thing as they see laid out for 
them according to law. I do not deny that the liquor 
question is a matter of sentiment as well as a matter of law, 
but the license law has been made and the Judges of the 
Courts must follow that law as they do any other law in the 
hearing of a case." 



Treble Damages 

Judge Carpenter, of Allegheny County, in the case of 
Daum V. Richards, Sheriff, et al. (€3 Pitts. Leg. Journal, 
703), a claim for treble damages in trespass in the County 
Court, under the Act of March 21^ 1772, holds that the 
treble damages clause does not apply to the Sheriff who 
executed a writ of replevin in a distress for rent. The treble 
damages are applicable only to the wrongful seizure of the 
goods by a private party and not an officer with a lawful 
^vrit, it is held. 
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A question, which freqn^ntly occtirs, in the eonstnietion 
or repair of public highways, was decided by Jndge Van 
Swearingen, of the Court of Convnon Pleas of Allegheny 
County, in Harbison v. Harrison Township et al. (63 Pitts. 
Leg, Journal, 705). The decision is to the effect that no 
power is vested in the Road Commissioners of a township 
of the First .Class to change the course of a stream so as to 
cause it to flow along the side of a highway. The Judge 
archaically remarks that the highways are built and main- 
tained for the aeeommiodatiQn of the traveling public and 
not to divert waters from their natural courses. Boad 
Commissioners, who so far forget their duties as to change 
the flow of water, filling up the old channel, to the injury 
of the upper owner, are trespassers and a mandatory 
injunction will be awarded compelling the removal of the 
obstruction. 



Anotlier Oantaie R«ro 

An esteemed literary lady of Scranton requests the 
J. L. R. to print Senator Vest's famous tribute to the dog 
as man's best friend. We will gladly do so if some one 
will furnish a copy. Meantime, let us note the dog hero, in 
the daily news. At Youngstown, Ohio, a madman named 
Wilson seized a knife and attempted to cut his wife with it, 
but a pet bull-dog came promptly to her defense and flew at 
the assailant *8 throat. The wife escaped injury, and Wilson 
was punished, according to law. These incidents should 
give our state bureau of canine butchers pause. In all the 
foreign comtmmities they have printed on ra^ and posted 
notices in various languages that an amiendment of the 
game law, by the last Legislature, at the instance of the 
chief owner of all the game, prohibits all foreigners from 
owning or harboring any dog. 
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Ffaigw PldBk IFind 

A modem fleiMtifie expert system which is now being 
exploited in our Courts, is that of identifjing a def e^ant 
and convicting him on the strength of the prints of his soiled 
fingers left on the fnmitnre or other propeHgr which he 
touched in his foray of rapacity. Becently, in the Court of 
Montgomery County, an exegesis of this new and infallible 
method was given on the witness stand by a high-priced 
expert from New York, Fortunately for the jnry that 
^Mmvietod the defendant there waa material and living 
evidence of identity which jnstifled the jnry in their guess. 
It has long been known that some tihieves have ''long 
fingers'' but it would be very bad logic to say that all long- 
fingered persons are thieves ! A common sense jury would 
hesitate long to identify a thief by the real estate left by his 
fingers on a chilfonier unless it waa proved by some 
reputable witness where he got it! High fees do wonders 
for science I 

Trespassing EUdi 

Fanners of Blair County recently appealed to persons 
connected with the State Oame Commission for protection 
against trespassing elks which have been turned loose by 
some one. These wild animals naturally seek pasture upon 
the grain fields of the farmers and do great damage. 
The next Legislature- should pass a law providing that the 
man who has turned the elks loose diall keep them under 
restraint ; and if he. does not, then he shall be held per- 
sonally liable for the damages. Elks running at large have 
been proved a menace to life and property. The only safe 
elk is a fenced-in or dead one. The idea of filling our forests 
with elks was the wild dream of the Secretary of the Gktme 
Commission, and it proved an expensive humbug and a 
dismal failure. 
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Oomplimentary Mesnget 

Tamaqaa, Ps., July 1, 1916. 
W. E. Bierly, Biq., 

NorriBtowii, Pa. 
My Dear Bierly; 

I read your JuBtices' Law Reporter with great pleasure ; 
Tour editorial in No. 11, Volume 14, entitled "Who Stole 
the Money," suggested to me th^t you might care to read 
an editorial in the County Record, and I mailed you a copy 
to-day ; I think your method of conducting the Law Reporter 
should be followed by all other legal journals, but the 
legal ethics seem to be against the move which you have 
made. 

Very truly yours, 

J. 0. ULRICH. 

Turtle Creek, Pa., July 1, 1916. 
Willis R. Bierly, 

Editor Justices' Law Reporter. 
Dear Sir: 

I am very well pleased with your publication. Quite 
frequently one copy is worth to me more than one year's 
subscription. 

Tours respectfully, 

FRANK S. MUIR, J. P. 

Oontost Upon a WH 

Judge Copeland, Westmoreland County, in Re Catherine 
Ann Byerly's Will, 5 Westmjoreland L. J. P. 15, holds that 
under Sec. 13 of the act of March 15, 1832, P. L. 135, the 
Register of Wills can only send a contest upon a will offered 
for probate, to the Court of Com(mon Pleas ''at the request 
of any party interested," and his interest must appear. 
The Register, he says, ''sits as a Vice-Judge when hearing 
a cause on a demand for an issue to the Common Pleas.'* 
Under the act of February 28, 1905, P. L. 26, an appeal from 
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this decision lies to the Orphans' Conrt, which may in its 
discretion, send the canse to the Contmeon Pleas, for trial 
before a jury. (For practice in such cases complete see 
Johnson's Orphans' Conrt Practice, page 586. No lawyer 
should be without this work. See advertisement in Justices' 
liaw Beporter.) 

Nofloe to Landlord, of Lease of Sowing MaoMno 

Judge McGonnell,. of Westmoreland County, in Singer 
S. M. Co. y. Tonkay, 5 Westmoreland 37, long since decided 
that the notice to the landlord of placing a leased sewing 
machine in the leased house, required by the act of June 
25, 1895, P. L. 252, must be given at least before the land- 
lord 'a right to distrain for rent, has accrued. A notice after 
levy made is of no avail. The importance of notice and time 
within which to give it is fully treated in **Time and Notice 
in Practice'' in Pennsylvania, which we sell. Price, $4.00. 
Every lawyer and Justice should have it. 

No KTomptlnn in Oaso of Fraud 

In Bizler Co. v. Kennedy, Court of Commeon Pleas of 
Luzerne County, on a rule to set aside a dainK for exemi>- 
tion (18 Lu2. Leg. Beg., page 185) Judge Woodward held 
that under the sales in bulk law, the vendor who gives no 
notice of his creditors to plaintiff is not entitled to the 
$300 exemption. 

AutMttatio Law-fareakors 

The numerous cases of unlawful speeding by auto- 
miobile sports and the heartrending casualties which are 
daily reported in the press, call to mind the words of Mon- 
taigne: 

''Whosoever striveth against the laws, threats 

good mjbn with mischief and extortion.'' 
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tar 

Law-makers shoidd be as brief and eoneise as Isw- 
bivakers; tiien, periiaps, there wevld be fewer ineogDOs- 
eible laws, and, per consequence, fewer lawrbveakeiv. Said 
Mentaiigne: Toath should be taught ''to be curious in 
making choice of his reasons, loving pertinencf , send, bj 
consequence, brevitj/' 



9mA lb Tom 

FhoesriBfim Pa., Ju»«» ISH. 
Mat. Kmtl It Bierly, Manager, 
My dear Sir:— 

I wish to acknowledge the receipt of your 25 copieS) 
Law Reporter No. 10, and wish to thank you for the SMne. 

I will aid you in your good work with the material you 
send me* 

I wish you would invite correspondence on the part of 
Justices, for the purpose of amending or repealing many 
lawi pertineat to* Ike eAces of Jvaliee and Constable, 
▲mandments nugt^t )>e ^soussed to a good^ purpose before 
tha next IiegisUture aonvenas. 

For the purpose of bringing the matters bsf ore that 
body the naaaea of the Senators and S^resenlatives miskt 
be published with iiittr P. 0. Address. 

I have had a great deal of trouble with Constables 
serving my writs— under Act of April 27, 1911, Page 86. 
This law is O. K., but the trouble is with tiie ofBcers, who 
will not give their work any attention. 

In Appeals in Civil cases all costs should be paid or 
secured through the bail, before tfie appeai is perfMted. 

I am. 

Very truly yours 

C. H. HOWELL. 
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ArbttnitiM Willi 

Readers of the JDBTICBS' LAW REPORTER will 
remember that in a recent issue attention was called to ottr 
treaty made with Mexico in 1848, hy which each repnbtic 
solemnly bound itself not to go to war again, without arbi- 
tration. 

Evidently this journal has been nad at Washington and 
the tardy administration of the academic state department 
will make an effort to withdraw from the war spites and 
revenge emprise, adopting the maxim of Cicero: ''Debating 
characterizes men, fighting, brutes!'' 

The whole campaign in Mexico for Villa's scalp has been 
Vauirancel It waa vigpmslj pushed for awhile by ika 
cavalry brigade under the gallant Coi Dodd, who penetrated 
into the Cordilleras over three hundred miles, and then, 
suddenly, his communications were cut off, from the fighting 
Funston headquarters at San Antonio, Texas, nearly 1000 
miles away I 

The campaign seems to have dwindled into a bluff,, not 
against the Mexican bandits, but against Congress and the 
American people, to wring a larger army of regulara and 
soft-snappers from a reluctant people. 

The manly thing to do would be to acknowledge our 
fault and imbecility, withdraw the gallant boys before the 
death-cpnj^ing fever gets them all, and arbitrate as we are 
bound to do by onr treaty. These things would not have 
happened if the President had called to his aid practical 
men instead of coUegiiate empirics, long in epistolary lore, 
but devoid of horse sense. 

Oomplying With tha HsfW PraefeiM Aet 

The following letter from Huntingdon, Pa., indicates 
that Courts of Common Pleas are adapting their business to 
the new law which casts all forms of pleading into the 
affidavit of defense. Whilst the new law does not affect 
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appeals from Juatioea of the Peaee there is no law to prevent 
courts from making roles regulating the proeednre on saeh 
appeals. 



June 3, 1916. 

Justices' Law Reporter, 
Norristown, Pa. 

Dear Sirs : — 

Under the Act of June 4th, 1915, P. L. 822, The Court 
of Common Pleas of Huntingdon County has adopted the 
following rule : 

**When an action brought in the Court of Common 
Pleas on or after the 3rd of January, 1916, shall be at issue, 
excepting actions for divorce, it shall be placed upon the 
trial list by the prothonotary. . 

If a jury trial be demanded in accordance with the Act 
approved the 4th day of June, 1915,' P. L. 822, the ease shall 
be placed upon the trial list for the regular sessions of the 
Court. If a jury trial be not demanded the case shall be 
placed upon the argument court list." 

Whether the Act applies to appeals from judgments of 
Justices of the Peace has not yet been determined, the 
language of the Act being : 

"That in actions at law hereafter brought in any of 
the Courts of Common Pleas of this Commonwealth." Some 
attorneys argue that the practice in case of appeals from 
Justices' judgments will remain as heretofore. 

Very truly, 

C. BL WHITTAKBE. 
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STATUTES CONSTRUED 

U. S. Bankruptcy Act, 1898, 141. 

1806, Sec. 28, 4 Sm. L. 278, Judgment by ConfeMion, 816. 

1842, March 11, P. L. 62, Fences, 225. 

1869. March 29, P. L. 22, Cruelty to Animals, 65. 

1872, April 9, Wages of Manual Labor, 141. 

1876, April 17, P.L. 29, Appeals in Summary ConTlction Cases, 46. 

1879, June 11, P. L. 142, Cruelty to Minors, 281. 

1887, May 13, Sec. 12, Visitation of Liquor Licensees, 25. 

1889, May 4, P. L. 87,57. 

1891, May 12, Wages of Manual Labor, 141. 

1896, June 25, P. L. 271, Disorderly Conduct, 1. 

1901, May 2, P. L. 132, Appeals — Disorderly Conduct, 1. 

1901, April 17, P. L. 88, Bond in Replerin, 7. 

1901, June 24, Marriage of First Cousins Illegal, 10. 

1905, April 22, P. L. 281, Appeals — Summary Conyiction, 1. 

1905, April 14, P. L. 162, Fences, 225. 

1909, May 6, P. L. 443, Cruelty to Animals, 65. 

1911, iMay 31, Sec. 88, P. L. 468, SUte Highways, 90. 

1911. June 19, P. L. 1055, Sentence of Prisoner, 809. 

1913, BSay 1, P. L. 132, Attechment of Wages, 19. 

1913, July 12, Sec. 15, P. L. 719, Elections, 86. 

1913, April 17, P. L. 79, Per Diem of Witness Committed for 

Oyer and Terminer Case, 172. 
1913, June 27, P. L. 597, Appointment of Police, 94. 
1913, July 7, P. L. 672, Automobiles, etc, 87, 198. 
1915, March 19, P. L. 6. Taking Certain Jurisdiction Prom 

Justices of the Peace, 129. 
1915, May 14, Clause 1, Sec 2, Art 1, Ch. V. Regulation of 

Borough Streets, 278. 
1915, June 1, P. L. 644, Amendments of Hunter's Law, 67, 

177, 258. 
1915, June 11, P. L. 936, County Commissioners' Salaries, 246. 
1915, June 4, P. L. 822, (Putting All Pleas in AffldaTit of 

Defense, 385. 
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ACTION. 

1. Constitutional riff^t to sue. 76. 

▲DMINISTRATTION. 

1. Austrian consul, barred. 328 

AI>JBCTIVE LAW. 

1. Notice to auto speeders, posting by whom. 47. 

'4.LIEN& 

1. An alien, who gave away his dog and was still 
convicted. 258. 

2. Deportation proposed. 802. 

8. Duties of "dual allesriance" a false doctrine. 70. 

4. Heroic precedent as to naturalised dtisen. 82 

5. Owner of pet doff, notice of appeal from conviction. €7. 

6. Protection to, law of Arisona declared unconstltutlonaL 
182. 

ALLEOHBNY DIGESST. 181. 

1. Bvisceratlon of Jurisdiction by county court 128. 

ALLEJCiHIDNT COUNTY JUSTICER 
1. Association. 162, 186, 217. 

ALLOWANCE. 

1. Appeal without in sumtnary cases, unconstitutional 1. 

ANIMALa 

1. Cruelty to, must be wantonly and wilfully done 66. 

APPEAL. 

1. Nunc pro tunc, allowed when. 148. 

2. Summary conviction, part of Act of 1801, P. L. 182, uncon- 
stitutional. 1. 

ARBITRATION. 

1. Treaty of 1848, with Mexico. 248. 886 . 

ARIZONA. _ 

1. Law atrainst alien labor unconstitutional. Ruffes. J. 192. 

ARMY AND NAVY. 

1. Who stole the money? 287. 

ASSES8MENT& 

1. Equalisation by Commissioners. 167. 

ATTACHMENT. 

1. Waares for boardinff, Act 1818. 18. 

2. Reliable Forms. 206. 

ATTEMPT TO COMMIT A CRIME. 216. 

AUDITORS. 

1. Township, decision as fence viewers not final. 226. 

AUTO-MATIO LAW HREAKER8. 888. 

AUTOMOBILES. 
• • • 1. Iffnorance of machine exouseth not. 828. 

2. Jail for speeders. 81. 

8. Jail and fine for intoxicated operator. 28. 

4'. KiUinff child manslauffhter. 229. 

6. Neffliffence in drlvinff 182. 

6. Postlnff of warninffs by borouffh officers. 47. 

7. Reckless speed defined. 218. 

8. Speed fiends repudiated. 276. 

9. Spreeinff on hiffhways fined heavily. 107. 

10. Timinff speed by one officer. 87. 

11. Unconstitutional clause as to prooeedinff. 46. 

12. Warnings posted by whom. 88. 

BAIL. 

1. Forfeiture before a Maffistrate. 220. 

BAILEE. 

1. Lien by. for services. 847. 
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BALLOT BOXBa 

1. When they munt be opened by County Commissioners. 
SI, 86. 

2. OpeninflT of, wtoen too late. 78. 

BALLOT LAW— DiBfranohisinff 308. 

BA2«KRUFTCr. 

1. Doe« not Interfere with exemptions or preference of wases. 

BASBBALL ON SUNDAY INTBRDICTBD. 18. 
BBAVER FALLS A BOROUGH. 221. 

1. Interstate shipment of beer to avoid payinff license will not 
be protected in equity. 197. 

BBN LINDSEYISM IN PHILADELPHIA. 107. 

BENCH BADINAGE. 194. 

BENEFICIARIB& 

1. Sobstitutlon of in policy. 65. 

BIGAMY. 

1. Acts not proved. 188. 

2. When a twice wed man Is not a bigamist. 28. 

BOARDING. 

1. Attachment of wages for, (see Fornvs). 19. 

BOARDING PRISONERa 

1. Allowance on commitments by Magistrates in Erie. 178. 

BOND. 

1. Replevin, filing before writ Issues. 7. 

BORO ORDINANCE. 

1. Valid hours of street walking by children. 826. 

BORO WATER WORKa 166. 

BRIDGE WHEN A PART OF STATE HIGHWAT. 18. 

CANINE COMPARISON. 261. 

CAPIAS. 

1. Motion to quash in slander. 79. 

CERTIORARI. 

1. No writ can issue out of the Quarter Sessions. 822. 

CHILD. 

2. UnbornT as heir to right of aetfon. 198. 

CHILDRBN. 

1. Custody after divorce, practice. 108. 

2. Excluded from schools if not vaccinated. 248. 

CHURCH AND STATE. 

1. Should not be united. 166. 

CIGARETTES. 

1. Fam 

2. "Horse .sense.' 

CIRCUMSTANTIAL EVIDENCE H7 DOG. 194. 
COFFEE IS NOT '-FOOD." 188. 



1. Incorrigible, Docket entries In proceeding. 38. 
I heir to right of aetfon. 



1. Father must not give to minor son. 60. 
— r 802. 



COMMi'lTBE. ,. ^ -.• 

1. lAinatio's,' agreement as to line fence, power. 42. 

conscription; ■ • ^ . ,.o 

1. Threat by Secretary Garrison. 182. 
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CONSPIRACY. 

1. Hnectlon frauds. dUiqu&llflcatlon by the ConBtltutfon. 62. 

2. Offense against U. 8 (See Fay ease) 75. 

CONSTABLiEia 

1. I>utie8 and compensation under liquor laws. 2fO. 

3. Fees in Philadelphia liquor reports. 27. 

3. liegal hardship upon. 191. 

4. When not liable for execution. 140. 

CONSTITUTION. 

1. Offer to bribe states to violate it. 184. 

2. Justices not to be stripped yet. 324. 

8. Section 7 of the alien 6og act is unconstitutional. 2S8. 

CONT0MPT FOR CHAMBER OENBRALA. 188. 

CONVICT FREED BECAUSE NO INDICTMENT WAS FILED. 184. 

COSTS. 

1. County made liable by error of a J. P. 18. 

2. In diamissed criminal cases. 248. 

3. On appeal. Alderman need not make out papers, unless fees 
are paid. 282. 

COUNCIL. 

1. Power to appoint police. 94. 

COUNTY. 

1. Liable to repair abandoned turnpikes. 88. 

2. Not liable for state hiflrhway improvetnent in municipalities. 

COUNTY BRIDGSa 

1. Duty to maintain. 64. 

COUNTY COMMISSIONERS. 

1. Duty to ooen ballot boxes on charge of fraudulent returns 
of vote. 81. 88. 

2. Salaries, Act of 1915. 245. 

COURTS MARTIAL. 61. 

"CROWNER'S QUEST LAW." 828. 

CUPID— IN CAHOOTS WITH. 276 

CURFEW. 

1. Valid borouffh ordinance. 828. 

CZAR DIXON. 

1. Sewer orders to Scran ton. 88. 

DAMAOB& 

1. Relic of the dark a«e»— "third deffreei*' 48. 

DA PATRO REPATRIATED. 21. 

DEBTOR. 

1. Twenty millions of dollars! Hold up of suits restrained. 78. 

DEER. 

1. Title in dispute over carcass, cannot be settled by prosecu- 
tion for larceny. 14. 

DISORDERLY CONDUCT. 

1. Parole of convicts. 81. 

DIVORCE. 

1. Awarding Custody of minor children. 108 

2. First cousins bound not to live together. 18. 

DOCKETS OF JUEnTCE& 

1. Constitutional rtffht to. 218. 

2. Custody of — an Im^rfect and unezeoutattto law. 78, 74. 
8. Custody, example of revival of old judnnaBt. 187. 

4. Law criticised by an old Justice of the Feaoe. 218. 
8. Uii8Keeutable law as to custody. 48. 
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DOCKET ENTRISa 

1. In case of Ineorrlffible penon. 88. 

DODD (QBNL.) IN THE VAN. 214. 

POa LAWS. 

1. Another hero to the rescue. 880. 

2. Diffffinff for ffold. 251. 

3. Fedyna case reversed after doff was slaughtered. 108. 

4. Review of muddled laws In reference to taxation* by Solic- 
itor Siesrist. 121. 

6. Summary conviction of alien— effect of appeaL 87. 
6. Witness to assault on mistress. 194. 

DOPE ON THE DOPESTERS. 276. 

"DUAL AU-EQIANCE." 

1. More comlnff from Turkey. (See Lansinff, Etc.) 61. 

DUNLiAP-— Author of form book. Sketch by Luther B. Hewitt. 870. 

ECONOMIC CAGLIOSTRO. 807. 
ECONOMIC DANGER. 

1. Prof. Tyson's Warning. Proposed law in restraint. 188. 

ELBCTIONa 

1. Bettlnff on, penalty. 260. 

2. Opening ballot boxes and recount. 78. 

3. Primary law restrictive. 75. 

4. Election law jarffon. 261. 

ELECTOR. 

1. DisQualified, when convicted of election frauds. 82. 

2. Iffnorant, assistance of. 306. 

ELKS. TRESPASSING. 

1. LiabUity needs fixing. 881. 

EMINENT DOMAIN. 

1. Privileffe ffiven lumJsermen in certain counties. 21. 

EQUITABLE BET-OFF. 196. 

EXECUTION. 

1. Wearing apparel not exempt. 17. 

EXEIAPTION. 

1. Attachment act of 1842, allowed. 186. 

2. Sales in bulk without notice. 888. 

3. Wearing Apparel not exempt. 17. 

FAY'S CASE. 

1. Of what offense ffuilty? 76. 

2 Attorney General found the way. 187. 

3. Conviction and sentence. 801. 

J. 

1. On appeal. Act of 1907. 292. 

2. Constables, monthly visitations, constitutional law. 26. 
8. Jurors and witnesses in certain counties. 800. 

FELO DE SE. 279. 

FENCES. N 

1. Airreement as to line fence, by committee in lunacy. 48. 

2. Consen table line. 190. 

3. Division, not required where land is unimproved. 226. 

4. Placards and signs upon. 72. 

6. Viewers, without Jurisdiction, when. 226. 

FINGER PRINT FAD. 

1. Judicial evidence by experts. 381. 

FOOL^' BALLOT. 196. 
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FORMa 

1. Attachment of wa^es for boarding. 205. 

2. Docket entries in case concerning incorrigible child. ;i8. 

3. Criminal informations: 

(a) Abduction of infant. 242. 
Cb) Affray. 180. 

(c) Aarg-ravated assault. 152. 

(d) Arson. 180. 

(e) Arson of building apart. 181. 

(f) Arson, when person is in building. 181 
(ff) Arson to cheat an Insurance Co. 181. 
(h) Arson of woods. 181. 

(i ) Assault and battery. 152. 

(j ) Assault upon an officer. 180 

(lL> Assault with intent to ravish. 15S. 

(1 ) Assault with intent to rob. 168. 

(m) Assault with intent to maim. 158. 

(n> Assault with intent to murder. 15S. 

(o) Burfflary. 243. 

(p) Cruelty to child. 242. 

(q) Kidnapping. 242. 

(r) Will, short form. 280. 

(s) Attestation of a wilL 239. 

FOUR COUNTY MAQiaTRATBS' AND CONSTABLES ASSOCIATION. 
161. 

FREB SPEECH. 

1. HiflTht must be restricted so as not to interfere with the 
course of public Justice. 113. 

GAME LAW& 

1. Misleading Melange. 277. 

GENERALS 9CHAEFPER AND WOOD. 248. 

GENERAL WOOD. 

1. Military Record. 167. 

GOOD MOTTO. 186. 

"GOOD ROADS." 

1. Cost compared with turnpikes. 50. 

GOUDY, COL W. S.. ON WAR AND GBNERALa 184. 

GOVERNOR HRUMBAUGirS VALOR, 244. 

GUARDIAN. 

1. Substitution to sell minors' real estate for benefit of mother. 
261. 

HABEAS CORPUa 

1. Great writ of riffht. 106. 

2. Practice on. 809. 

8. Prisoner sentenced for assault may be brought up to stand 
trial for ro;urder. 314. 

HEARING. 

1. Hour -must be stated in the record. 12. 

HON. JAMEIS BLAKDSLEY— "OUR JIM " 303. 

HORSE SENSE. 

1. Punishes a cigarette fiend. 802. 

HOSPITAL. 

1. Not liable for poisoninff of patient by nurse. 78. 

HOVfiRTER, ALDERMiAN. HARRISBURO. 296. 

HUSBAND. 

1. Liability for support, after divorce in another state. 109. 

IMMIGRATION. 

1. Proposal of law to restrain those who do not intend to 
become citizens. 188. 
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INDIAN FiaHTBR. 

Genl. Oeorffe A. Dodd. 246. 

INSPECTION. 

1. Federal inspection at shipplns point of meat, insufficient'. 
67. 

INSURANCE CO. 

1. Service on foreisrn. Ill, 307. 

INTERNATIONAL. COMITY. 70. 

INTERNATIONAL. LAW. SOUND VIEW. 71. 

INTERSTATE COMMERCE IN BEER ILLICIT, WHEN NOT 
LICENSED. 197. 

INTIMIDATION. 

1. "Warning" to Austro-Hunsarian Workmen, translated. 186. 

ITALIANS, ALLEGIANCE TO ITALY. 21. 

"I WON'T WORKS" NOT WANTED. NATURALIZATION RBBTJ8ED. 
276. 

JOHNSON'S PENNSYLVANIA PRACTICE. 76. 

JUDGES. 

1. Date your orders and decrees. 261. 

2. Peace officers l>y virtue of office. 20. 

JUDGE SHULL'S TESTIMONIAL. 187. 

JUDGMENT. 

1. Confession should not be entered on a ni«re copy. The 
warrant itself required by law. 816. 

2. Entered on note, after suit before a J. P. and appeal, will 
not be stricken off byt conditions imposed. 201. 

3. Striking off, when only allesred copy is filed. 816. 

4. Striking off, against unincorporated association. 188. 

6. Suit on foreiffn, only pleas payment or nul tiel record. 267. 

JURIES. 

1. Handpicked. 60. 

JURISDICTION. 

1. Cause will not be removed after Issue Joined to U. S. Dis- 
trict Court on allegation of Judicial prejudice. 266. 

2. The Court of Quarter Sessions has no Jurisdiction to issue 
a writ of certiorari. 822. 

^ 3. Justice of the Peace may summarily convict a teacher of 

cruelty to a minor. 281. 
4. Justice of the Peace has no Jurisdiction in indirect tres- 

pass. 99. 
6. Juvenile offenders. 182. 
6. Reading porch case. 46. 

JURY TRIAL. 

1. Legislature may create new offences triable without a 



Jury. 286, 



2. New wrinkle in old Beaver. 260. 

3. Not to be had in a summary proceeding. 46. 

JUVENILE CRIMINALa 

1. How encouraged. 79. 

LANSING'S DUAL NATIONALITY EVOLUTION. 111. 

LAURA BIGGAR CASE. 214. 

LEASE. 

1. Notice of • restriction. 806. 

LEASED SEWING MACHINE. 

1. Timie of notice to landlord. 888. 

LEGAL HARDSHIP TO CONSTABLE. 191. 
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LEGAL LEARNING AND JUDGMENT. 140. 

LEG. REF. BUREAU. 
1. Defined. 68. 

LEGAL STRABISMUS. 

1. Wolf von Iffers Cmse. 277. 

LIBRARIES OF LEGAL "ERROR." 186. 

LIEN BT BAILEE. 247. 

LIQUOR LICENSE 

1. Only married men need apply. 80. 

2. Scandalisatlon of the judiciary. 828. 

LUMBERMEN. 

1. Local law a8 to eminent domain. 21. 

LUNATIC. 

1. Liability for keepinff. 109. 

LU8ITANIA VICTIM-*8UIT FOR DAMAGB& 268. 

MACADAM PAVING. 

1. Clty'a duty for second pavinff. 64. 

MAGISTRATES* COURTS OF PHILADELPHIA. 184. 

MAGISTRATES AND CONSTABLES OF FOUR COUNTIES IN BAN- 
QUETBLLE. 210. 

MANDAMUa 

1. Approval by Mayor of Council's police appointments. 04. 

MANSLAUGHTER. 

1. By intoxicated automobile driver. 229. 

MARKET. 

1. Regulations, within police power. 286. 

MARRIAGE. 

1. Common law form in voffue. 46. 

2. Incestuous, by first cousins. 10. 

3. "Purity pact" enforced. 191. 

MAYOR. 

1. Riffht to remove health officers. 279. 

MAYOR HARVEY'S ORDER TO THE STATE HIGHWAYBCEN. 247. 

MEATSk 

1. Original shipper of meat infected with trichinae, liable for 
death resulting. 67. 

MEXICO. 

1. Arbitration with resorted to. 886. 

2. Treaty of 1848, arbitration. 249. 

MILEAGE, NON-TRAN8FERRABLE. 808. 
MILITARY TRAINING IN SCHOOLa 181. 
MINE INSPECTOR NOT A COUNTY OFFICER. 188. 

MINOR. 

1. Cruelty to, summary conviction of teacher. 281. 

2. Sale of real estate for conversion. 261. 

MINOR JUDICIARY OF PENNA. 106. 

1. State meetins at Scranton. 168. 

2. State meeting at Allentown. 298. 

MISDEMEANOR. 

1. Embraces other offences than indictable ones. 286. 

MORTGAGE. 

1. Proceedings to compel satisfaction. 168. 

MOTTO FOR LAW MAKERS. 884. 
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IKDBX IX 

MUDDLED LEGISLATION. 166. 
MUNICIPALITIES. 

1. Severally liable for sUte highway linprov«m«iit 90. 

2. Municipal Junkets. 214. 

3. Drlvinff of vehicles In l)oros. 278. 

MURDER TRIAU 

1. Pending a trial for murder, a sensational preacher will b« 
restrained from public discussion of case. 118. 

NOTICE. 

1. Claim for waves, sufficiency. 141. 

2. Notice of claim by Justice of the Peace. 188. 

3. If intended to save oosts does not make the Justice affsnt 
for plaintiff. 169. 

NUNC PRO TUNC. 

1. When appeal will be allowed. 148. 

OFFICERS. 

1. Appointive removal of. 278. 

OLD NOTION AS TO J. P. 196. 

ORDINANCE. 

1. Buyinff to sell again or forestalling the market. 288. 

2. Definition of words in by comftnon use and acceptation. 29. 

PARENS PATRIAE. 

1. Doctrine in "Juvenile Courts." 72. 

PARTIES TO AN ACTION. 188. 

PARTITION BY PAROU 

1. When made, conclusive. 28. 

PAUPER, REMOVAL OF. 18. 

PEDAGOGICAL PRESIDENTS. 216 

"PEINE FORTE BT DURE." 49. 

PENALTY. 

1. Suit for, under ordinance not adjudication of property rlffht 
to air, llffht, etc. 29. 

2. Two may be Jointly sued If they act Jointly. 286. 

PENNSYLVANIA DUTCH NOT HYPHENATED. 110 

PERSONAL LIBERTY. 

1. Guaranty of U. S. Constitution. 49. 

PHILA. CONSTABLES, FEES FOR VISITING LIQUOR LICENSEES. 
26. 

PHILADELPHIA, MAGISTRATES IN. 27. 

POLICE. 

1. Power of council to appoint. 94. 

"PORCH." 

*. In ordinance, is not confined to the entrance to a house. 29. 

PRACTICE ACT OF 1916. 184. 886. 

PRESUMPTION OF PAYMENT. 

1. Foreign Judgment. 267. 

PRESUMPTION. 

1. Regularity as to commitment of Alderman. 172. 
PRINCE OF PEACE. 103. 
PROBATED ACCOUNT. 

1. Has no force as evidence, alone. 196. 
PROOF. 

1. Burden on conunon wealth, on an appeal allowed from a 
summary conviction for cause shown. 66. 
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X INDEX 

RAILROAD. 

1. Illesal discrimination. 164. 

RECORD. 

1; Deficient which doe» not set out the evidence euentlaL 2S6. 

2. Svidence mu9^ show that some one was sworn. 12. 

3. Hour of hearing- must be stated. 12. 

RBMBDT FOR BREAKING ANTB-EUQCTION PLBDOBS. 194 

1. Cause from Common Pleas to U. S. Court. 266. 

REPLEVIN. 

1. Filing bond before writ issues. 7. 

HOADa * 

1. Township liable for accident caused by icy condition. SO. 

SCHOOL BOARDS. 

1. Relatives — ^votin^ — inconsistency. 166. 

SCHOOL DEBT, INCREASE OF. 17. 

SCHOOL TEACHER. 

1. Cruelty by to minor. 281. 

SBLLINQ ONE'S OWN MANUFACTURE. 17. 

SENTENCE. 

1. Maximum, after several sentences. 809. 

2. Power to suspend. 220. 

8. Unique in sending a "conunon drunk" to a dry town. 47. 

SERVICE. 

1. Summons, impeachment of return. 19. 

SEWERS. 

1. Inconsistent orders. 88. 

SIJ^in>BR. 

1. Motion to quash capias. 79. 

SLOVAK UNION. 

1. Substitution of beneficiaries. 66. 

SPLIT SUITS. 

1. Judicial rebuke. 77. 

STATE HIGHWAY, WHEN BRIDGE A PART OF. 18. 
STATUTE OF LIMIT ATIONa 

1. Running is tolled by absence from the state whera debt is. 
267. 

STREAM OF WATER. 

1. Riffhts of adjacent owners alonff hiffhway. 880. 

STREET. 

1. Encroachment permissible by ordinance. 29. 

SUMMARY CONVICTION. 

1. Appeals without allowance, law unconstitutional. 1. 

2. County for costs, when. 186. 

3. Disposing of a horse unfit to work. 236. 

4. Record in. 138. 

6. Striking off, preonature^ 18. 

6. Will be reversed if it does not show affirmatively every 
substantive averrment required by the law. 177. 

SUMMONS. 

1. Appearance and defense on merits, cures defects in service. 
169. 

2. Impeachment of return of service. 19. 

3. Service on foreign insurance Co. Ill, 807. 

4.- Short flumtaions necessary against non-resident of county. 
12. 
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INDEX XI 

SUNDAY. 

1. Baseball Interdicted. 18. 

2. Non-juridicial. publication in newspaper not leffal. 194. 

SURGBON. 

1. Not liable for leaving* sponge in abdomen in New Jersey. 
154. 

SWAPPING WIVES— LOCAL CUSTOM. 214. 

TAX ON COAL. 

1. Roney Law invalid. 804. 

TBNA1«T. 

1. Notice to landlord of leased sewing macbine. 888. 

TBRAf 

i. Expiration of Justices'. 82. 

TEST CASE ON LUSITANIA HOLOCAUST. 268. 

TIN SOLDIERS. 808. 

TOWNSHIP. 

1. Liability for icy road accident. 80. 

TREBLE DAMAGEa 

1. Limit of application. 829. 

TRESPASS. 

1. Justice of Peace bas no Jurisdiction of indirect. 99. 

2. Statement averrinff month and year, without day, sufficient. 
127. 

TROVER AND CONVERSION. 

1. Remedy In dispute about carcass of deer. 14. 

TURKEYS. 

1. Conversion by defendant if alleged, dispenses with demand. 
127. 

TURNPIKEa 

1. Abandoned, county must care for. 52. 

2. Condemnation of. 216. 

8. Legal proceedings to free. 189. 

ULTRA VIRES. 

1. Not applicable to a beneficial society which accepts dues 
from a third person. 65. 

VACCINATION. 

1. School children must submit. 248. 

VERANDA. 

*. Definition in common use. 29. 

VOTERS). 

1. Illiterate, assistance of. 305. 

WAGES. 

1. Attachment for board. 19, 196. 222. 

2. Preference of manual labor is favored by motives of 
humanity. (See Forme.) 141. 

WALLING, JUSTICE OF SUPREME COURT. 221. 

WEARING APPAREL NOT EIXBMPT FROM EXECUTION. 17. 

WILU 

1. Contest upon. 332. 

WITNESS. 

1. Committed in a murder case may recover his per diem of 
$1.60. 172. 

WIVEa 

1. Duties to husbands laid down by Judge Brown. 52. 

WOMEN. 

1. To vote or not to vote. 44. 
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